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SOME FEATURES OF MARITIME LIENS. 


THE subject of maritime liens is so woven into the texture of 
the entire maritime law, that to undertake to traverse fully 
the ground covered by it would either imply a mere indexing 
of countless points of adjudication, or else would suggest the 
preparation of a treatise only capable of being encompassed 
within the limits of the full scope of maritime jurisprudence. 
All that can be essayed within the dimensions of a review article 
must be a mere attempt to sketch the methods incident to the 
subject, and, if possible, to note the attitude of the judicial mind 
from which there have sprung those legal creations which are 
familiarly called maritime liens. 

That a large class of these liens, known as tacit or implied 
hypothecations, was for several centuries suppressed in England, 
and that the admiralty tribunals of that country were for ages 
fettered and checked by the jealousy and provincial character 
of the masters of the common law of the realm, is too familiar to 
need more than a passing comment; and that the disciples of the 
broader system of jurisprudence should have been cramped and 
hampered by these contracting influences is almost a matter of 
course. Burton, in his Anatomy of Melancholy, says in 1621, 
speaking of the doctors of the civil law, “ Their fields are so 
scant, the civil law with us so contracted with prohibitions, so 
few causes by reason of those all-devouring municipal laws, 
quibus nihil illiteratius, said Erasmus, an illiterate and barbarous 
study (for though they be never so well learned in it, I can 
hardly vouchsafe them the name of scholars, except they be* 
otherwise qualified), and so few courts are left to that profession, 
such slender offices, and those commonly to be compassed at such 


dear rates, that I know not how an ingenious man should thrive 
VOL Ill. —N. 8. 14 


| 
0 
9 
6 
5 
b6 
79 
75 
38 
38 
278 


194 SOME FEATURES OF MARITIME LIENS. 


amongst them.”! These crushing policies have happily long 
since passed away; and although the present decisions of the 
English tribunals do not in many cases become safe precedents 
in admiralty procedure for our American courts to-day, British 
legislation and British sentiment have done much to restore the 
ancient jurisdiction of her Admiralty Court, and perhaps in no 
respect more judiciously than in conferring upon it a power 
to recognize and enforce tacit or implied hypothecations.? 
Strangely enough, it has been questioned within a dozen years 
even in a Commonwealth so actively commercial as that of Mas- 
sachusetts, whether the United States District Court therein, 
when sitting as a Court of Admiralty, was a Court of Record, — 
a question which the supreme tribunal of that State happily 
settled in the affirmative.* 

Among the various sources from which a maritime lien is 
derived, those which most frequently appear in the practical ad- 
ministration of the law, are the two elements of contract and of 
tort ; and although, as will be seen, maritime liens spring not 
only from these, but likewise from relations partaking neither of 
the one nor the other of these, still a very numerous body of 
these liens has its origin in one or the other of these two sources 
of liability. As maritime property is usually beyond the imme- 
diate control of its owner, and is, from necessity, for the most 
part intrusted to the master of the vessel, it follows that these 
contracts and torts very generally arise from the transactions or 
behavior of the master of the vessel. At the outset, then, we 
would say that as a general proposition, it may be stated, that from 
all contracts made by the master with third persons which bind 
the owner, there results an express or implied hypothecation 
of the ship ; likewise, that from all torts committed by the mas- 
ter in pursuance of his business as master, or which are beneficial 
to the vessel, there results an implied hypothecation of the ship, 
enforceable by a Court of Admiralty by virtue of its jurisdiction 
as such. The contract of bottomry is a familiar illustration of 


1 Burton’s Anatomy of Melancholy, The Dolphin, 3 Central Law Journal, 
part 1, sect. 2, Mem. 3, sub-sect. 15. 628; Brown, J., in The Florence, 4 Cen- 

23 & 4 Vict. ch. 56,§ 6; 24 Vict. ch. tral Law Journal, 249; The Canada, 7 
10; 26 Vict. ch.24,§ 10,and Schedule A. Fed. Reporter, 120; The St. Joseph, 10 

8 Brown v. Bridge, 106 Mass. 563. Chic. Leg. News, 269; The Aurora, 1 

4 The A. D. Patchin, 1 Blatch. C.C. Wheat. 96; Ins. Co. v. Gossler, 96 U. S. 
418; The Williams, Brown’s Rep. 215; 648. 
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an express hypothecation of the ship. The statement that from 
all contracts of the master with third persons binding on the 
owner there results an express or implied hypothecation of the 
ship is not, however, of universal application ; for while there is 
always a remedy im personam in the admiralty upon a maritime 
contract, which frequently binds the owner, it happens, at least 
in the case of supplies, repairs and services not of the crew con- 
tributed to a domestic vessel, that no lien exists as springing 
from the maritime law, although a contract therefor made by the 
master is a maritime contract ; and perhaps there may be other 
exceptions.! 

There are two forms of address in which a suitor seeks the 
relief of a Court of Admiralty. The one is by libel; the other 
by petition. And if he claims the right to a lien, he may at the 
outset be met by the question, to which form he is to resort; for 
it is only certain natures of liens which that court will consum- 
mate under the form of the libel, while liens of every character, 
whether those established by the common law without specific 
terms of contract, liens of mortgage, equitable, statute and mari- 
time liens, all are enforceable, in a Court of Admiralty, as against 
the proceeds in the registry of the court.2 Should he, therefore, 
claim a lien on a ship, but a lien not of the character which a 
Court of Admiralty can enforce against maritime property by 
virtue of its maritime jurisdiction, he will be debarred from 
maintaining a suit in the form of a libel, and can only obtain 
the relief of that court provided that, on a suit instituted against 
the vessel by some one having a lien of the sort which that court 
has the jurisdiction to enforce in the first instance, the vessel be 
sold and the proceeds be paid into the registry of the court. 
Once let property, whether vessel or cargo, be converted into 
funds in the custody of the court, and thus, through the magic 
of the marshal’s wand, be stripped of its maritime character, and 
his lien, before unavailable, becomes a valuable right which that 
court will speedily recognize, provided that liens of paramount 
rank do not absorb the fund. Indeed, even freight-money loses 
its marine quality when paid into the coffers of a Court of Ad- 


1 The George T. Kemp, 2 Lowell, 483 ; 2 The Lottawanna, 21 Wall. 582 ; The 
Edner v. Greco, 3 Fed. Reporter, 411; Edith, 94 U.S. 518; The Island City, 1 
The Mississippi, 6 Fed. Reporter, 543; Lowell, 379. 

The Norman, 6 Fed. Reporter, 407. 
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miralty, and discloses rights of ownership which in its maritime 
form were invisible to the judicial eye. 

In discriminating between these classes of liens we have 
distinguished one class as liens of the sort which a Court of 
Admiralty has the jurisdiction to enforce in the first instance. 
What is that class, and upon what principle or principles does it 
depend? Again: what kind of interest in the res is the lien 
springing from the maritime law ; and what is the nature of the 
property in which a maritime lien may exist, — the character or 
quality of the res in which that lien inheres ? In answering the 
last suggestion first, it is to be remarked that it is the condition 
or relation to which the material is subjected which determines 
its character as the subject of a maritime lien. Its physical con- 
stitution, or even its being a mere chose in action, as pending 
freight, is altogether immaterial. To borrow a term of the nat- 
uralists, it may be said to be the environment of the thing which 
gives it its character as the subject or not the subject of a 
maritime lien; and even that term must be stretched beyond an 
application to physical surroundings to be always applicable to 
that condition or relation of the subject-matter which is essential 
to the inherence of a lien. Thus, a ship not owned in the State 
in a port of which she is lying, may be the subject of a maritime 
lien for repairs there put upon her, but will not be for the same 
class of work, nor of any lien enforceable in admiralty by virtue 
of its jurisdiction as such, when done upon her in her original 
construction if she be not water-borne. If a vessel which has 
once been afloat be hard aground, a person getting her off may 
have a maritime lien upon her for salvage; but if a person con- 
struct launch-ways for a vessel which never has been water-borne, 
no lien arises. On the other hand, it seems that there may be a 
maritime lien on goods which have never been afloat, the lien 
arising from a breach of a charter-party, although none of the 
goods were ever put on board.!. In The Lottawanna,? the re- 
fusal to recognize a lien as arising in favor of a material- 
man as against a domestic vessel is distinctly put upon the 
ground that the maritime law is only operative in this country 
in so far as it has been adopted by our laws and usages, and that 


1 Oakes v. Richardson, 2 Lowell, 173. in general, Ins. Co. v. Dunham, 11 Wall. 
See, however, for converse of this, The 28, 29. 
Asa Eldridge, 8 Fed. Reporter, 720. See, 2 21 Wall. 558. 
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logical consistency or scientific symmetry in the law is not to 
be obtained at the sacrifice of well-established principles of 
commercial practice. In each of the two cases, — those of the 
unlaunched ship and the cargo not laden,—the material is un- 
derstood as destined for maritime enterprise. In each case it is 
intended to become an element of navigation. In neither case 
has the expectation been consummated. Yet we believe it to be 
a sound view that a maritime lien is established as to the cargo, 
and it is very well settled that there is no maritime lien upon the 
ship not yet launched. Nor is this inconsistency modified by 
any notion that a ship in process of construction upon the land 
is to be treated as governed by the same national usages which 
determine the matter of lien upon a domestic vessel, as the same 
failure of the law to impose a maritime lien upon her in process 
of construction exists, if she be built and owned by a person re- 
siding in any other State of the Union than that in which she is 
being built.!. Indeed, so far is it from being the recognized view 
that the claim to a lien for building a ship is in any wise upon the 
same footing with a claim to a lien for repairs or supplies fur- 
nished a domestic vessel, that in the former case a lien given by 
a State statute can be enforced in the State court,? while in the 
latter case the enforcement of a lien given by the State statute is 
exclusively within the jurisdiction of a Court of Admiralty, under 
the clause of the Federal Constitution which confers exclusive 
admiralty jurisdiction upon the Federal courts.? A raft of tim- 
ber floating in navigable waters may be the subject of salvage 
services, and a maritime lien is recognized therefor But it has 
been held that there is no lien for services rendered in navigating 
a raft of logs in navigable waters, the service not being regarded 
as maritime.> It has further been adjudged that services in rais- 
ing a floating-dock which was too deeply submerged are not to 
be treated as maritime, so that no lien, either as upon a contract 
or for salvage, arises therefor; nor is there even any personal 
liability enforceable in the admiralty.® 


1 Edwards v. Elliott, 21 Wall. 552 et Lowell, 64. See also The Rock Island 
Bridge, 6 Wall. 216. But see Gastrell v. 
2 Thid. A Cypress Raft, 2 Woods, 214. 
8 The Lottawanna, 21 Wall. 579, 580; 5 A Raft of Logs, 9 Chic. Leg. News, 
The B. F. Woolsey, 3 Fed. Reporter, 26. 
457; affirmed on appeal, 4 Fed. Reporter, 6 Salvor Wrecking Co. v. Sectional 
552; Weston v. Morse, 40 Wis. 455. Dock Co., 8 Central Law Journal, 640. 
4 Fifty thousand Feet of Timber, 2 
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Thus, it appears that it is the condition or relation of the thing 
in which a maritime lien is claimed, what may be called its legal 
environment, that is, the circumstances surrounding it as contem- 
plated from a legal point of view, which determines whether there 
be a maritime lien or not. The fact that the thing is navigable and 
is in navigable waters is not alone and by itself a test, as shown 
by the failure to recognize a lien springing from the maritime law 
in the case of a vessel in her home port, and the negation of a lien 
of navigating a raft of logs ; but the existence or non-existence of 
the lien depends upon a great variety of circumstances, the chief 
concomitant of which would appear to be (assuming always that 
the matter has a maritime connection) the service rendered or 
the obligation unperformed for which a right to compensation 
arises. If a raft of timber be found afloat in navigable waters, 
the rescuer has a lien for salvage ; but he would have no lien for 
services in navigating that same property within those same 
navigable waters. Ifa valid contract be made to transport cargo 
within navigable waters, it seems a lien may arise upon that cargo 
for failure to furnish it for transportation ; but a valid executed 
contract to build a ship, destined of course for navigation, does 
not import a lien; and even in the case of supplies furnished a 
domestic vessel the obligation unperformed is one due from a 
person usually accessible through the courts of the common law 
in a personal action. To state a rule by which that condition or 
relation will in all cases scientifically or logically determine the 
existence of a maritime lien is not possible, as at least this branch 
of the subject of maritime liens is one incapable of scientific de- 
termination, 

We now come to the question, what are those liens which a 
Court of Admiralty has the jurisdiction to enforce in the first in- 
stance. We have seen that it has that jurisdiction as to liens 
arising out of contracts of the master binding on the owners, and 
torts of his committed in pursuance of his business as master, or 
which are beneficial to the vessel; and that, in general, for such 
contracts and such torts a maritime lien arises. We have also 
touched upon the condition or relation of the res as the source of 
a lien springing from the maritime law, and have also seen that 
a lien may exist cognizable and enforceable by a Court of Admi- 
ralty as a part of its maritime jurisdiction, based not upon any 
consensus or delictum conceived of in the common law as a source 
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of liability, nor partaking of the conception involved in the lien 
for salvage services, but having its root in statute, —a statute, too, 
it may be, of a State devoid of the power to enforce the crea- 
tions of its own legislation. We have noticed those liens which 
arise out of State statutes for shipbuilding and for repairs in the 
home port, and have found that as to the former there is no 
remedy for enforcement in the admiralty, while for the consum- 
mation of the latter a Court of Admiralty is exclusive in its ju- 
risdiction. We have now to consider a third class of statute 
liens for the prosecution of which there is a remedy in the admi- 
ralty. The cases included within this class are those in which a 
statute confers a lien upon vessels for the non-performance of a 
duty, or a failure to respond to a specified liability. This class 
comprehends, among other matters, liability for tonnage dues and 
for fees for pilotage, the former arising out of a statute of the 
United States, and the latter from State legislation. In these 


cases no element of contract need exist, and its absence in the 
case of pilotage dues is quite as immaterial as in the case of ton- 
nage duties, as the lien exists regardless of whether pilotage ser- 


vices have been actually performed or not. At the most, all that 
is essential is, that the statute should by implication establish 
alien.! So a libel in rem has been sustained for tolls imposed 
by a State statute which provided for a lien therefor.? 

A common-law lien of a shipwright for repairs put upon a 
vessel, rendered enduring by possession of the vessel, has been 
adjudged to be within the jurisdiction of the admiralty by a pro- 
ceeding in rem upon libel of the lienor. This has recently been 
held in the B. F. Woolsey, in the United States District Court for 
the Southern District of New York. The decision is made as rely- 


1 The George T. Kemp, 2 Lowell, 
485; The America, 1 Lowell, 176. 

2 The St. Joseph, 10 Chic. Leg. News, 
269. It was held in the following cases 
that there is a lien for pilotage fees under 
a State statute, although the statute con- 
tained no provision for a lien: The Cali- 
fornia, 1 Sawyer, 463; The Gleneame, 7 
Fed. Reporter, 604. It has recently been 
held that a State statute conferring a 
right of action upon the administrator, 
&c., of a person deceased, for injuries in- 
flicted upon the decedent resulting in his 
death, may be enforced by the Courts of 


Admiralty so as to enable them to attach 
and give force toa lien upon property, if 
the tort be a marine tort. The Garland, 
5 Fed. Reporter, 924. See also Jn re 
Long Island, &c. Transportation Co., 5 
Fed. Reporter, 607; Holmes v. O. & C. 
Ry. Co., 5 Fed. Reporter, 75; The Clatsop 
Chief, 8 Fed. Reporter, 163. See The 
Sylvan Glen, 9 Fed. Reporter, 335. For 
another illustration of a lien conferred by 
a State statute as enforced by proceed- 
ings in admiralty, see The Guiding Star, 
9 Fed. Reporter, 521. 
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ing upon the Marion ; but the judgment is not entirely based upon 
this view, as a statute of the State of New York is also regarded 
as giving effect to the lien of the common law. And the fact that 
the vessel is a domestic vessel is in both these cases regarded as 
immaterial. The ground is that the cause is maritime.! 

In addition to the liens already discussed which may be en- 
forced upon libel brought in a Court of Admiralty, there is the 
lien for demurrage, for repairs and supplies furnished a foreign 
vessel, for salvage already referred to, upon bottomry and respon- 
dentia, wages, perhaps a lien for premiums due upon a policy of 
marine insurance, and incidentally liens for commissions in cer- 
tain cases ; * together with liens for various torts, among which 
collision is the most common, — torts, too, not necessarily com- 
mitted by the master in person, but by one or more of the crew, 
as in the case of collision; likewise liens for freight and general 
average, to be considered later and in another connection. To 
these may be added liens for towage, pilotage as arising under 
the maritime law, and some others. But it would be beyond the 
limits of the space comprehended by this article to discuss sev- 
erally the questions relative to claims for lien in the cases of 


stevedores, ship-keepers, &c., or in regard to wharfage, or to 
enter upon the field of prize causes.® 

The master also has a lien upon the freight for his wages, but 
not upon the ship; and under the English law he has a lien upon 


the ship. But this lien upon the freight would seem to partake 
rather of the nature of an equitable lien than strictly of a mari- 
time lien ; and it is too well settled to require citation, that the 
master has a right to collect the freight and to sue for it in his 
own name, even at the common law. 

Concerning demurrage, it may be said that there is a lien by 
the maritime law upon the cargo for it, although there be no 
stipulation regarding it in the bill of lading.® In this case a lien 


1 TheB. F. Woolsey, 7 Fed. Reporter, 
108, 116 to 119; The Marion, 1 Story, 
68. See The Island City, 1 Lowell, 378, 
879, which, however, was decided before 
the last change in the twelfth admiralty 
rule was made in 1871. 

2 The Emily Souder, 17 Wall. 666. 

3 As to prize causes, see United States 
v. Ames, 99 U. S. 35. 

* Steamboat Orleans v. Phebus, 11 


Pet. 184; The Havana, 1 Sprague, 402; 
The Island City, 1 Lowell, 378; The Pa- 
washic, 2 Lowell, 142; 2 Parsons, Shipping 
& Adm. 25, n. (2), cases cited. 

5 The Hyperion’s Cargo, 2 Lowell, 93, 
confirmed on appeal, entitled Donaldson 
v. McDowell, 1 Holmes, 290; Two hun- 
dred and seventy-five Tons of Mineral 
Phosphates, 9 Fed. Reporter, 209. 
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arises even when no contract is made touching the circumstances 
out of which it springs. As to whether there be a personal lia- 
bility therefor on the part of a consignee not an owner under 
the same conditions, provided he receives the cargo, is an inter- 
esting, though we think hardly a doubtful, question.! If the 
analogy of general average be followed, it would appear that he 
cannot be charged. In the case of freight, there is invariably a 
stipulation therefor in the bill of lading; and the consignee, on 
receipt of the goods, becomes responsible, but not for general 
average, if he be a mere naked consignee, as bills of lading do 
not contain a provision therefor. 

Thus, we have seen that besides the liens which have their root 
in the maritime law, there are others, which are cognizable by a 
Court of Admiralty as pertaining to its original jurisdiction, among 
which statutory liens form a conspicuous feature. 

We now come to the third question, namely, What is the nature 
of the interest in the res of those liens which spring from the 
maritime law ? 


In the common-law conception of a pledge, possession of the 


thing pledged is the essential condition, and the pledgee has a 
special property in the thing; whereas by a mortgage the gen- 
eral title is transferred to the mortgagee, subject to be revested 
upon performance of the condition, the property of the thing 
being in him, which he may make absolute in case the condition 


is not performed, by foreclosing the right of redemption. The 
pledgee, on the other hand, can only avail himself of the security 
by selling the thing if the debt or duty be not discharged; and 
his interest is only a special property.? It is true a pledgee at 
the common law may assign and thus part with the possession, 
thus transferring to the assignee his rights as a pledgee.? 

But the essence of the pledge is the fact of possession. What, 
then, is the conception as to the essential ingredient of a mari- 


1 See the Hyperion’s Cargo and Don- 
aldson v. McDowell, ut supra. 

2 Walker v. Staples, 5 Allen, 34, 35; 
Newton v. Fay, 10 Allen, 507; Kimball v. 
Hildreth, 8 Allen, 168; Ex parte Fitz, 2 
Lowell, 519; Luce v. Hadley, 119 Mass. 
229. 

3 Jarvis v. Rodgers, 15 Mass. 408; 
Whitaker v. Sumner, 20 Pick. 405, 399; 
2 Kent’s Com. *579 ; Jones v. Baldwin, 12 


Pick. 316. Whether a maritime lien be lost 
by assignment, see The Champion, 7 Chic. 
Leg. News, 1; Agricultural Bank v. The 


‘Jane, 19 La. 1; Thomas v. Osborn, 19 


How. 22, where the claim had been as- 
signed, and no objection was raised on 
that account. The Sarah J. Weed, 2 
Lowell, 555; The Napoleon, 9 Chic. Leg. 
News, 280; The Emma L. Coyne, 11 
Chic. Leg. News, 98. 
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time lien? If it shall be found not to depend upon possession, 
will it then follow that it amounts to a general property in 
the thing? Or is there still a third conception, intermediate 
between these two notions of title or general property, on the 
one hand, and special property based upon physical possession 
on the other, which appertains to that right in the thing of which 
a maritime lien consists? On the other hand, if it be true, as it 
certainly is true, that the owner of a maritime lien can only rea- 
lize upon it by a sale of the property and reimbursement out of 
the proceeds, will it then follow that he has, strictly speaking, no 
title or property in the thing? It is certain that there are vari- 
ous liens springing from the maritime law in which possession of 
the property is not only not necessary as an element, but from 
the nature of the case impossible. Such, for instance, is a lien 
for bottomry and respondentia, a lien for supplies furnished a 
vessel, a lien for general average upon a vessel when arising from 
a jettison of the cargo, a lien for damage by collision, and some 
others. On the other hand, a lien for freight, a lien for salvage, 
also for demurrage, and for general average due from cargo, are 
all consistent with the possession of the lienor. But in each 
class of cases there can be no perfection of the lien except by 
proceedings taken in a Court of Admiralty for the sale of the 
property, and no liquidation of the debt except out of the pro- 
ceeds derived from that sale; so that in no case does the cred- 
itor, as in the case of a mortgage, become at any time the absolute 
owner of the thing, or of any shareinit. And, first, as possession 
of the thing is not in many cases essential to a maritime lien, is 
it in any case essential? It was said by Judge Taney?! that it is 
not true that, “as a general rule, maritime liens do not depend 
on possession of the thing upon which the lien exists,” and that 
the proposition that they do not depend upon such possession 
“cannot be maintained in the Courts of Admiralty of the United 
States.” This statement was not, however, essential to the deci- 
sion of the case, which adjudged that a lien for freight is lost by 
an unconditional delivery of the cargo. It would be superero- 
gatory to cite much authority: to prove this latter proposition, 
upon which all the authorities are a unit ;? but the broader prop- 
osition may be open to inquiry. Judge Taney, in the same 
connection, proceeds to place the law of alien for general average 


1 Bags of Linseed, 1 Black, 113. 2 The Eddy, 5 Wall. 494. 
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in a case of jettison and a lien for freight as within the same 
category, and to make them equally to depend upon retention of 
possession of the goods. He cites Cutler v. Rae! and Dupont v. 
Vance,” which latter case is said by Mr. Justice Curtis, delivering 
the opinion of the court, to contain nothing in conflict with Cutler 
v. Rae. But even Judge Taney, in Cutler v. Rae, declares that in 
case of prize, bottomry, and salvage, as well as seamen’s wages, 
the party entitled to the lien does, under the maritime law, hold 
an absolute and unconditional lien upon the property, and that 
the possession is not necessary to its validity. This is manifestly 
true in the cases at least of bottomry and seamen’s wages, as in 
these, possession is a physical impossibility; and Judge Taney 
says, in the same connection, that in the case of salvage services 
as well, the party rendering the services ‘* most commonly” 
never has possession. That possession is not essential to the 
existence of a maritime lien in case of salvage may be regarded 
as indubitable.® 

So far from there being in salvage any necessity for the salvor 
to retain possession in order to enforce his maritime lien, we 
understand that it is his duty to deliver up the manual posses- 
sion, and to seek his redress, if he claims for anything more than 
as on a guantum meruit, by libelling the property in the admi- 
ralty ; and that continued possession of the property by him, if 
not inconsistent with his maritime lien, is at the least positively 
incongruous. 

Judge Sprague says an admiralty lien is a privilege, a jus in re, 
perfect where there never has been possession, or where it has 
been lost or relinquished ; and that to this familiar and well-es- 
tablished doctrine the lien for freight is an exception, but that 
for salvage it is not. And again Judge Sprague says, “* Maritime 
liens do not depend upon possession. This rule is almost uni- 
versal ; but there is one exception. If the owner of the vessel 
part with the possession of goods by delivering them to the con- 
signee, he thereby loses his lien for freight.” ® 

It is unnecessary to dwell longer or with further citation upon 
the proposition that a lien for freight is lost by an unconditional 
delivery of the goods, and that it is therefore analogous to or 

1 7 How. 729; s. c. 8 How. 615. 274; The Missouri’s Cargo, 1 Sprague, 

2 19 How. 171. 272; The Sabine, 101 U.S. 390, 391. 


8 The H. D. Bacon, 1 Newb. Adm. 4 The Missouri’s Cargo, ut supra. 
5 The Anna Kimball, 2 Sprague, 33. 
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amounts to a common-law lien. Nor is it requisite to multiply 
authority to show, what is equally well established, that a mari- 
time lien does in no wise depend upon the possession of the 
thing, for in many cases, as is obvious, there can be no pos- 
session; and the cases where possession is possible are placed as 
in the same category, so far as the recognition of a maritime lien 
is concerned, with those where possession is physically impossible, 
— thus, the case of bottomry where it cannot exist, and the case 
of repairs put upon a foreign vessel, where it may exist. The 
interesting inquiry, however, is whether the lien upon goods for 
a general average is to be classed with the lien for freight, or 
whether it is to be regarded as a maritime lien, and not as merely 
aright of retainer. The doctrine that it is a mere right of re- 
tainer appears to have been for the first time announced by the 
Supreme Court in Cutler v. Rae, before cited. It should be con- 
sidered, however, that this decision was made with a divided 
court, and, as declared by Mr. Justice Wayne, * was ultimately 
disposed of, as it has been by a majority of the court, rather by 
our acquiescence in what was thought to be English authorities 
against the jurisdiction, than from a close and searching scrutiny 
into the practice and jurisdiction of Courts of Admiralty, and how 
far they were comprehended within our constitutional extension 
of judicial power to all cases of admiralty and maritime jurisdic- 
tion.”! Mr. Justice Wayne, in the same connection, further in- 
timated that, should the question ever arise before him on the 
circuit, he should consider it as open for argument, and that he 
should desire to hear argument upon it should the question again 
come before the Supreme Court. Again, it is to be remarked that 
the proceeding in that case was in personam, and therefore merely 
called for the decision of a question of personal liability in the 
admiralty ; and further, that the libellee was a mere consignee of 
the goods, not their owner; so that the actual decision is in truth 
confined to the adjudication of the narrow principle that a naked 
consignee of goods is not liable in the admiralty in a general 
average contribution, —a view so founded upon principle, inas- 
much as he is not a contracting party, and no stipulation for 
general average is found in bills of lading raising an implied 
contract on his part as the recipient of the goods, that it could 
hardly seem to admit of doubt. But the decision in terms went 


1 Cutler v. Rae, 7 How. 733, 734. See further, s. c. 8 How. 615. 
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farther, and was placed upon the broad ground that in the 
admiralty, if owner, he could not be charged, and that the right 
to look to the goods, although one arising from the maritime law, 
is a mere right of retainer, to which the opinion gives the name 
of a “ qualified lien.” It was natural that so broad an exposition 
of doctrine should have been understood as denying the exist- 
ence of a lien possessing the attributes of other liens springing 
from the maritime law, to the case of general average in all its 
aspects; so that Mr. Justice Curtis, in the Mazurka,' relying upon 
the authority of Cutler v. Rae, denied that there was a lien upon 
a vessel for a contribution in general average, upon the ground 
“that the only lien which existed was a common-law lien, de- 
pendent on possession, and lost when possession was terminated,” 
adding that ‘* there never was any possession by the libellants of 
the vessel of the claimants.” But the case of Dupont v. Vance? 
came later, and there the reciprocal obligation of ship to cargo 
was not denied ; and it was held that the owner of the cargo 
jettisoned has a maritime lien on the vessel enforceable by pro- 
ceeding in rem in the admiralty. It is true the court here say 
that there is not ‘‘ anything in the case of Cutler v. Rae which 
conflicts with the view” taken in this case (Dupont v. Vance); 
but we suggest that the consistency is rather to be found in the 
grounds just enumerated than in the denial of a right superior to 
aright of retainer for the contributory share of the goods upon 
a general average. The case of the Mazurka, Mr. Justice Curtis, 
after the decision in Dupont v. Vance, explains in The John 
Perkins,’ by saying, “* When the case of the Mazurka was de- 
cided, I understood the law as settled by the Supreme Court to be 
that the admiralty had not jurisdiction” of a claim for a general 
average contribution against a vessel. It may be added that the 
enunciation of doctrine, being obiter dicta, as expressed in Cut- 
ler v. Rae, has never met with the approbation of the profession ; 
and although no formal overthrow of it has ever been effected by 
the Supreme Court, it may be assumed that it will not stand the 
test of a revision before that court, should an opportunity for 
such revision ever arise.* Ina very recent case,° Cutler v. Rae 
1 Beane v. The Mazurka, 2 Curtis C. 204. See further, The Congress, 1 Bis- 
C. 77, sell, 44; Gloucester Ins. Co. v. Younger, 
2 19 How. 162. 2 Curtis, 3383; The Lewellen, 4 Bissell, 
8 21 Law Reporter, 96. 160; The Yankee Blade, McAll. 11. 


4 See Dike v. Propeller St. Joseph, 6 5 Coast Wrecking Co. v. Phenix Ins. 
McLean, 576; The Sarah Jane, 1 Lowell, Co., 7 Fed. Reporter, 240. 
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is considered by Judge Benedict to have been overruled by 
implication in Insurance Co. v. Dunham,! in which the jurisdic- 
tion of the admiralty over a suit on a policy of marine insurance 
was recognized. Such overruling, however, is at the most but 
inferential. 

As to what is the essence of a maritime lien, we may continue 
by quoting Brown, J., who says? “ The truth is, all these liens 
are inchoate rights, subject to the contingency of loss in case of 
disaster to the vessel;”’ and Mr. Justice Curtis, in Dupont ». 
: Vance,® speaks of the lien upon the vessel for general average 
as “operating by the maritime law as a hypothecation of the 
vessel.” Mr. Justice Clifford says, “ Doubtless the maritime 
lien is in many cases well described as a privilege in the thing.” 
And again he says,° in a dissenting opinion, but on this point one 
| not inconsistent with the decision of the court, ** Maritime liens 
differ from common-law liens in important particulars, as common- 
law liens are always connected with the possession of the thing, 
and are lost when the possession is relinquished. On the other 
hand, a maritime lien does not in any manner depend upon the 
possession, as it is a right affecting the thing itself, which gives 
a proprietary interest in it, and a right to proceed against it to 
recover that interest. . . . Jurists and civil writers frequently 
call it a privilege.” He also, in the same connection, speaks of 
the lien as creating an inchoate interest. He also says,® speaking 
of bottomry, that these contracts, regularly effected, “ give rise 
to a maritime lien well understood in the civil law as existing, 
even without actual or constructive possession ; the rule being 
that, wherever a maritime lien of the kind exists, it gives a 
jus ad rem to the property to which it attaches, to be carried 
into effect by appropriate legal process. Such a contract does 
not transfer the property hypothecated, but only gives the cred- 
itor a privilege or claim upon it, to be carried into effect by legal 
process, in case the vessel arrives at the port of destination in 
safety.” Perhaps as near an approach as any to an attempt at 
a definition is that of Judge Betts, adopted by Judge Nelson, 
that a maritime lien is “ only a privilege to arrest the vessel for 


211 Wall. 1. 4 The Lottawanna, 20 Wall. 220. 
2 The Trenton, 4 Fed. Reporter, 663, 5 The Lottawanna, 21 Wall. 598. 

664. 6 Insurance Co. v. Gossler, 96 U. S. 
8 Ut supra. 654. 
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the demand, which of itself constituted no incumbrance on the 
vessel, and became such only by virtue of an actual attachment 
of the same.”! But it is plain that this privilege hanging over 
the property is specific, and bears a peculiar relation to that 
property, and to that alone. And the fact that it is specific, and 
is a right in the res, or to or upon a part or the whole of the res, 
as the case may be, is recognized in The Bold Buccleugh,? which 
is cited with approbation by the Supreme Court of the United 
States in The Rock Island Bridge. Judge Betts’s definition 
might place a maritime lien on no deeper foundation than that 
of a right of a creditor to attach on mesne process; but that 
it is specific and inherent in or attached to the res cannot, we 
think, be regarded as a vexed question.! 

Further expressions of the courts may be cited abundantly, 
consisting of general verbal definitions of a maritime lien; but 
it is unnecessary to enumerate them. They speak of it as jus in 
re, an hypothecation, an inchoate right, a privilege, a proprietary 
right, jus ad rem, as above stated; and indicate with sufficient 
uniformity what are its attributes. But it would appear that its 
essence, the conception of the nature of the right, can only be 
gathered from these attributes. 

We see, then, that as a mortgage confers a qualified but vested 
general interest in the thing, a maritime lien is at the most but a 
contingent interest, never rendered consummate except as to the 
proceeds, and only then provided proper steps be taken in a 
Court of Admiralty to enforce the lien. It appears to be a con- 
ception of the civilians, as peculiar and as unfamiliar to the 
common-law mind as is the conception of salvage, which is based 
neither on the notion of contract nor of tort, and does not in all 
its aspects partake of the nature of either of them.® 

A maritime lien may be contingent in another sense than the 
foregoing, and, as we may term it, merely hypothetical. At 
common law, as we understand, a pledgee in possession, or any 
person having a lien upon a thing for labor performed on it, is 
not divested of his lien because of a counter-claim as large or 
larger than the amount for which the lien exists. But a maritime 


1 The Globe, 2 Blatch. C. C. 488. 4 The Frank G. Fowler, 8 Fed. Re- 

27 Mo. P. C. 284. porter, 331. 

8 6 Wall. 215. 5 Fifty thousand Feet of Timber, 2 
Lowell, 65. 


208 SOME FEATURES OF MARITIME LIENS. 


lien may exist hypothetically. Thus, if a vessel carrying cargo 
collides with another vessel through mutual fault, and the master 
or owners of the carrier, claiming a lien for the damage done her, 
libel the other vessel, and an interlocutory decree for an ascer- 
tained sum be entered upon a division of damages in favor of the 
owners of the carrier, the lien therefor may be extinguished, pro- 
vided that the owner or representative of the cargo laden on 
board the vessel of the libellant obtain a decree against the vessel 
of the libellee for an amount double the amount of the sum 
ascertained and established by the interlocutory decree. That 
there was, hypothetically at least, a lien, is manifest from the 
fact that but for the institution of the suit for the cargo the 
court would have satisfied the claim of the carrier out of 
the proceeds of the property derived from the sale of the vessel 
of the libellee. Here there was a simultaneity ; and one lien, as 
the event proves, excludes the other.! 

A maritime lien may be extinguished also by some paramount 
subsequent lien or liens arising, and of course by the destruction 
of the property. 

A common-law lien, except one arising out of express contract, 
as in the case of pledge or mortgage, is dependent upon some 
service rendered in respect to the thing itself. Even in the case 
of pledge or mortgage, it is of the essence of the contract that a 
lien is imposed upon the thing. But the maritime law in many 
cases affixes a lien upon property when the matter out of which 
the lien arises is more extensive than the thing to which the lien 
attaches; namely, the enterprise in which the thing is engaged or 
is about to be engaged. For illustrations: In the case of bot- 
tomry, the money borrowed necessarily inures to the benefit of 
the cargo, if there be a cargo, in that through the means of the 
loan the enterprise of the voyage is advanced. In the case of 
general average, the lien is as a security for some sacrifice for 
the general good; and even when no cargo is carried, the ship 
is regarded not as an entire thing, but as an aggregation of 


1 In case of a libel by the owner or bears one half the amount chargeable 
master of the carrier, and one brought by for injury to the cargo, and that, too, 
the owner or representative of the cargo, even if the carrier vessel be sunk. The 
both libels being against the other vessel Helen Mar and The C. H. Foster, U. S. 
collided with, if there be mutual fault, C. C. Dist. Mass., April, 1880. See also 
the amount found due the representative The Farnley, 8 Fed. Reporter, 637. 
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several things, so that the voluntary sacrifice of any part for the 
benefit of the rest is a general average loss.1_ Obviously here 
no lien arises, but the germ or essence of the principle is here 
observed. In the case of torts, which in the admiralty are said 
to include wrongs the remedy for which at common law would 
be by action on the case,? the ship may be held liable although 
she was not the offending thing, as where the lien attaches 
through the malfeasance of responsible persons in conducting the 
enterprise in which the vessel is employed, the vessel herself 
being inactive in the premises.? So, in the case of demurrage, 
the enterprise which the default of the person charged with the 
duty of receiving the cargo impedes, is extended to such subse- 
quent employment as it is presumed the vessel would receive but 
for the delay while the same endures. These principles would 


seem to attain their utmost expansion in the attempt to establish 
a lien for premiums due upon a policy of marine insurance. In 
the case of a loan upon bottomry, a certain amount of property 
is put into the ship, or a bona fide loan is made for that purpose, 
and a lien is agreed upon to the extent of that amount, together 


with a certain charge for maritime interest, payable in case the 
vessel reaches the port of destination. In the case of a premium 
due for insurance upon the vessel, nothing has been added to the 
property upon which the lien is claimed; but the guaranty of 
indemnity for which the premium becomes due inures to the 
benefit of the enterprise of the voyage, and may be a condition 
without which the voyage would not have been undertaken. The 
question has been adjudged by Circuit Courts of the United States 
each way. The decisions are those of Mr. Justice Woods, then 
circuit judge, now a justice of the Supreme Court of the United 
States, and of Mr. Justice Swayne of that court. Mr. Justice 
Swayne recognized the lien, but in a very qualified opinion, while 
Mr. Justice Woods denied the existence of such a lien. But, 
although the maritime law in many cases affixes a lien upon 
property when the matter out of which the lien arises is more ex- 


1 Greely v. Tremont Ins. Co., 9 Cush. 
415. 
2 Holmes v. O. & C. Ry. Co., 5 Fed. 


4 The Dolphin, 9 Chicago Leg. News, 
837; The John T. Moore, 3 Woods’s 
Rep. 61. See further, Mut. Ins. Co. v. 


Reporter, 77. 

8 The Florence, 4 Central Law Jour- 
nal, 249; The Tiber, 7 Chic. Leg. News, 
363. 
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Pa Guiding Star, 9 Fed. Reporter, 521. 


210 SOME FEATURES OF MARITIME LIENS. 


tensive than the thing to which the lien attaches, this policy of 
the law has its limitations, illustrations of which are the denial 
of a lien to a bottomry bond holder in certain cases upon freight 
advanced and paid before the transaction of the bond, as where 
the advanced freight does not enter as an element into the part 
of the enterprise concerned,! and the negation of a lien for 
“dead freight,” that is, for freight due from the charterer for 
more of the capacity of the vessel than he fills. 

In concluding this article, we would say that it is reasoned by 
Mr. Holmes,* upon great research, that the liability of a vessel in 
tort for an injury arising from physical contact with her had its 
origin in the notion of vengeance to be visited upon the inani- 
mate thing, and it is by him suggested that the same notion has 
had an influence in matters of contract. Without questioning 
the justice of these deductions, or these views of the origin 
of the notion that for an injury caused or a liability incurred 
through the operation of a vessel, whether directly as in the 
case of a tort, or mediately as in breach of contract, the 
sufferer acquired a qualified property in the thing, we think it 
clear that the tendency of modern judicial thought has not been 
in the direction of limiting the obligation of compensation to 
personal liability. The modern judicial mind, quite as readily 
as the ancient, discovers an inchoate right as existing in the 
subject-matter, whether ship, freight-money, or cargo, and recog- 
nizes that right, as created neither by deed, nor frequently by 
the terms of a statute, nor as acquired by prescription, but as 
residing in the person to whom compensation is due. In the 
case of contract, it is compensation in the nature of consideration ; 
in that of tort, as in the nature of indemnity; in that of salvage, 
as in the nature of reward; in that of demurrage, as in the 
nature both of consideration and indemnity; in that of general 
average, as in the nature of restitution. 


FRANK GOoopWIN. 
Boston, Massachusetts. 


1 The Eureka, 2 Lowell, 423. 2 Holmes’s Com. Law, pp. 26-34. 
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INTRODUCTORY. 


I. By CHaLience. 
§ 1. No Case showing this Right at Common Law. 
2. Serjeant Hawkins favored the Right. 
8. His View repudiated in Ireland. 
4. But adopted by certain American Courts. 
6. With Doubts as to Objections for Favor. 
6. No Right to challenge peremptorily. 
7. No Right to challenge for Cause in certain States. 
8. Who may challenge. 
9. The right of Challenge to the Array or Panel as guaranteed by Statute. 
(1.) In General. 
(2.) Causes personal to the Summoning Officer. 
(3.) Causes affecting the Regularity of the Drawing and Summoning. 
10. The Right of Challenge to the Polls as guaranteed by Statute. 
11. Statutory Causes of Challenge exclusive. 
12. Challenges prohibited by Statute. 
18. Denial of Statutory Right of Challenge vitiates Indictment. 
Il. By Prea ABATEMENT. 
14. Necessity for this Form of Objection. 
15. Supplied by Stat. 11 Hen. IV. c. 9. 
16. Whether this Statute is in Affirmance of the Common Law. 
17. The Statute generally regarded as a Part of our Common Law. 
18. Exceptions in certain States. 
19. The Plea in Abatement not favored. 
20. Its Functions, how far impaired by Statute. 
21. Objections suggested by Amicus Curia. 
22. Objections by Motion to quash. 
III. OpsecTIions, WHEN MADE. 
23. A twofold Right of Objection not allowed. 
24. But an Opportunity of challenging must be afforded Persons held in Custody. 
25. And so in Case of Persons under Recognizance. 
26. How in Case of one not previously under Prosecution. 
27. Challenges to be made before Grand Juror sworn. 
28. Waiver of Objections by Plea of Not Guilty. 
(1.) Under the English Practice. 
(2.) Under the American Practice. 
29. Exception where the Error is apparent of Record. 
IV. 


The same Rules applied as in the Case of Objections to Petit Jurors. 
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§ 31. Objections to the Array or Panel. 
(1.) The General Rule. 
(2.) Certain Statutory Provisions directory. 
Others mandatory. 
(4.) Some Questionable Decisions. 

32. Objections to Individual Grand Jurors. 


INnrRopucTORY. — It was remarked in a recent case that “ the 
authorities upon the general subject as to how far an indicted 
party may go behind the indictment as regards the action of the 
grand jury, or the questions he may raise, or the objections he 
may make, or what objections, if sustained, are fatal, or what are 
otherwise, are in utter confusion.”! This difficulty possesses 
many elements. In the scope of this article we can undertake 
the discussion of but one, as indicated above. That this discus- 
sion may be as complete as possible, the right of challenge to 
grand jurors is considered with other forms of objection. 


I. By CHALLENGE. 


§ 1. No CasrE sHOwING THIS RIGHT AT Common LAW. — 
The English reports show no authentic instance of a challenge. 
allowed to grand jurors, either individually or to the array. A 
very obscure case is found in the State Trials, from which it 
appears that certain grand jurors were set aside upon the objec- 
tion of the crown officer that they were likely to befriend a 
person whose conduct was to be investigated by them.? 

§ 2. SERJEANT HAWKINS FAVORED THE Ricut. — It is true 
that a passage in Hawkins’s Pleas of the Crown supports the con- 
tention that the right existed at common law. ‘ Jt seems,” says 
this learned writer, “ that any one who is under a prosecution for 
any crime whatsoever may, by the common law, before he is 
indicted, challenge any of the persons returned on the grand 
jury as being outlawed for felony, &c., or villeins, or returned 
at the instance of the prosecutor, or not returned by the proper 
officer.”’* 

§ 8. His VIEW REPUDIATED IN IRELAND. —It is strange 
that the question whether the right existed at common law was 
never fully discussed until the year 1811. It arose in the case 


1 United States v. Ambrose (U. S. 2 Lewis’s Case, 7 How. St. Tr. 249. 
Cir. Ct. S. D. Ohio, May, 1880), 3 Fed. 3 2 Hawk. P. C. ch. 25, § 16. 
Rep. 283, per Swayne, J. 
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of Sheridan, before the Court of King’s Bench in Ireland.’ After 
an exhaustive argument, the court denied that principle or 
authority supported the right. Mr. Justice Osborne considered 
that the language of Hawkins by no means indicated that he 
was clearly of opinion that the right existed.2 The potent reason 
for reaching this conclusion is found in the fact that the law 
early provided another remedy for excepting to the competency 
of grand jurors, as well as the regularity of the proceedings by 
which they were brought into court. This was a plea in abate- 
ment of the indictment when the accused was arraigned for trial.? 
Concurrent remedies by challenge and plea the law did not 
tolerate, for the obvious reason that, otherwise, those held in 
custody upon criminal charges would enjoy an advantage over 
others indicted without such previous knowledge that charges 
had been made against them. 

§ 4. BuT ADOPTED BY CERTAIN AMERICAN Courts. — How- 
ever, many courts have not hesitated to declare that the right of 
challenge, both to individual grand jurors‘ and to the array,® 
existed at common law. 


§ 5. Wita Dovsts As To OBJECTIONS FoR FAvor.— This 
right was claimed and exercised without opposition in the pro- 
ceedings against Aaron Burr.® This is probably the first instance 


of the kind. Other courts later conceded it;*® but in view of 
the recognized right of the grand jury to indict upon their own 
knowledge, the better opinion is that this objection cannot be 
taken.® If one person held in custody for the action of the 
grand jury may interpose such an objection, so may all, and this 


1 31 How. St. Tr. 543. discussed, and not allowed, upon the 


2 31 How. St. Tr. 567. See also Joy 
on Challenges, 122. 

8 Post, § 15. 

4 United States v. Williams, 1 Dill. 
485, 492; Vattier v. State, 4 Blackf. 73; 
McQuillen v. State, 8 Smed. & M. 579; 
Kitrol v. State, 9 Fla. 13; Thayer v. 
People, 2 Doug. 417; Jones v. State, 2 
Blackf. 475; Musick v. People, 40 IIl. 
268. 


5 United States v. Blodgett, 85 Ga. 
840; State v. McNamara, 3 Nev. 70; 
Stone v. People, 3 Ill. 326; Cody v. State, 
3 How. (Miss.) 27; Musick v. People, 40 
Ill. 268. In People v. Jewett, 8 Wend. 
814, a challenge to the array was taken, 


grounds alleged, without argument as to 
the right to interpose it. 

® Burr’s Trial, pp. 38, 44. 

7 Tucker’s Case, 8 Mass. 286. 

8 Com. v. Clark, 2 Bro. (Penn.) 528 ; 
United States v. Reed, 2 Blatch. 435; 
People v. Jewett, 3 Wend. 314, 523; State 
v. Rickey, 10 N. J. L. 83, 86; United 
States v. Cranch, 5 Cranch C. C. 457, 459. 
These last three authorities are obiter 
dicta only. 

9 Tucker’s Case, 8 Mass. 286; State 
v. Hamlin, 47 Conn. 95; State v. Millain, 
3 Nev. 409; Musick v. People, 40 Ill. 268; 
State v. Hughes, 1 Ala. 655; State v. 
Clarissa, 11 Ala. 57. 
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would be an intolerable obstruction to the impanelling of a grand 
jury. Besides, what shall be said of the right of those indicted 
who were neither in custody nor bound under a recognizance at 
the time of the impanelling? These must have a right to make 
the same objection by plea in abatement of the indictment. This 
is unheard of.! If a challenge can be taken at all, it should be 
for disqualifying causes of a general character, such as alienage, 
non-residence, want of freehold qualification, where that is re- 
quired, &c., all of which constituted grounds for a principal 
challenge at common law, as distinguished from a challenge to 
the favor, arising from bias, interest, and the like? 

§ 6. No RIGHT TO CHALLENGE PEREMPTORILY. — Perhaps 
the best evidence that a challenge of any sort to grand jurors is 
anomalous, is found in the fact that no court was ever sufficiently 
bold to allow peremptory challenges. The early Indiana court, 
which conceded the right of challenge for cause, denied this. 

§ 7. No RIGHT TO CHALLENGE IN CERTAIN STATES FOR 
Cause. — In Massachusetts the right was early denied in toto! 
Later, the same court considered that ‘* objections to the personal 
qualifications of the jurors or to the legality of the returns are to 
be made before the indictment is found; and may be received 
from any person who is under a presentment for any crime what- 
soever, or from any person present, who may make the sugges- 
tion as amicus curie.”® But this privilege of objection seems 
not to have fully ripened into a right of challenge. The practice 
of challenging either the array or the polls of the grand jury has 
never obtained in North Carolina,’ and was early reprobated in 
New Jersey,® though afterwards favored.® 

§ 8. WHO MAY CHALLENGE. — Where the right of challenge 
exists, its exercise is uniformly confined to persons under prose- 
cution for crime. However, it has been held to be unnecessary 


1 State v. Rickey, 10 N. J. L. 88; 6 Turns v. Com., 6 Mete. 224, 234. 
United States v. White, 5 Cranch C. C. 7 State v. Griffice, 74 N. C. 316. 
457; State v. Swayze, 2 Crim. L. Mag. 8 State v. Rockafellow, 6 N. J. L. 332, 
861; State v. Hamlin, 47 Conn. 95; State 340. 
v. Cole, 19 Wis. 129. 9 State v. Rickey, 10 N. J. L. 83, 86. 

2 United States v. Williams, 1 Dill. 10 Hudson v. State, 1 Blackf. 317; 


485, 492. Ross v. State, 1 Blackf. 390; Mershon v. 
3 Jones v. State, 2 Blackf. 475. State, 51 Ind. 14; Com. v. Clark, 2 Bro. 
4 Tucker’s Case, 8 Mass. 286. (Penn.) 828; Thayer v. People, 2 Doug. 


5 Com. v. Smith, 9 Mass. 107, 110, per 417. 
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that the challenger should be held to answer or bound in a recog- 
nizance to appear for this purpose. It was sufficient that he had 
been warned by the officer of the government that he intended 
to prosecute him at a particular term of court, at which time he 
appeared and demanded the right of making his challenges." 

§ 9. THe Ricgut oF CHALLENGE TO THE ARRAY OR PANEL 
AS GUARANTEED BY STATUTE. — (1.) Jn General. — The uncer- 
tainty in which the right of challenge to grand jurors is thus 
involved has been dispelled in many States by statutes particu- 
larly defining for what causes challenges may be taken. Thus, 
the laws of some of the States and Territories provide that the 
array or panel may be challenged by persons held or bound to 
answer.? In some of these jurisdictions the government has the 
same rights as the accused in this respect. 

(2.) Causes Personal to the Summoning Officer.— These stat- 
utes provide that the panel may be challenged where the officer 
summoned is the actual prosecutor or the party aggrieved ;* 
where he is of actual affinity to the prosecutor or to the defend- 
ant;° where he acts corruptly and with a view to the favor or 
injury of the prosecutor or defendant in selecting and summon- 
ing the grand jurors;® where he returns any person upon the 
panel at the request of the prosecutor or defendant.’ 

(3.) Causes affecting the Regularity of the drawing and sum- 
moning. — Of this character are the following: That notice of 
the drawing was not given;® that the drawing was not had a 
specified number of days before the holding of the court ;° that 
the drawing was not had in the presence of the officers desig- 
nated by law;!° that the requisite number of ballots was not 
drawn from the jury-box of the county; that the jurors were 


1 United States v. Blodgett, 85 Ga. 


2 Cal. Penal Code, § 894; Gen. Laws 
Colo. 1877, § 1474; Miller’s R. C. Iowa, 
1880, § 4258; 2 Stat. at Large, Minn. 
1873, p. 1034, § 88; Gen. Laws New 
Mexico, 1880, p. 367, § 3; Comp. L. Nev. 
1873, § 1806; R. S. Ohio, 1880, § 5175; 
Texas Code Cr. Proc. 1879, art. 376; 
Laws Utah, 1878, § 118; 2 Stat. Ind. 
1876, p. 419, § 11. 

8 Cal. Penal Code, § 894; Comp. L. 
Nev. 1873, § 1806; Miller’s R. C. Iowa, 
1880, § 4259. See also Laws Utah, 1878 
(Code Cr. Proc.), § 118. 

4 Comp. L. Ariz. 1877, § 575. 


5 Ibid. 

® Ibid. See also Texas Code Cr. Proc. 
1879, art. 380. 

7 Comp. L. Ariz. 1877, § 575. 

8 Cal. Penal Code, § 895; Comp. L. 
Nev. 1873, § 1807; Laws Utah, 1878 
(Code Cr. Proc.), § 119. 

® 2 Stat. at L. Minn. 1873, p. 1034, 
§ 89. 
10 Cal. Penal Code, § 895; 2 Stat. at 
Large, Minn. 1878, § 89; Comp. L. Nev. 
1873, § 1807; Laws Utah, 1878 (Code Cr. 
Proc.), § 119. 

11 Cal. Penal Code, § 895; 2 Stat. at 
Large, Minn. 1873, p. 1034, § 89. 
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not appointed, drawn, or summoned as prescribed by law ;! that 
the persons summoned as grand jurors were not in fact the per- 
sons selected by the jury commissioners to be summoned.? 

The New York Code of Criminal Procedure of 1881 abolishes 
the challenge to the panel or array of grand jurors, but provides 
that the court may, in its discretion, at any time discharge the 
panel, or order another to be summoned for one or more of the 
first four causes just mentioned. 

§ 10. THe Ricut or CHALLENGE TO THE POLLS AS GUARAN- 
TEED BY STATUTE. — The statutes of some States also grant to 
one held or bound to answer the right of challenge to individual 
jurors. In several States the prosecution has the same right. 
This is allowed upon the following grounds: That the juror is a 
minor ;® that he is insane;? that he is an alien;*® that he is not 
a qualified juror, as required by law;° that he is the prosecutor 
against the defendant; that he is a witness on the part of the 
prosecution, and has been summoned or bound in a recognizance 
as such ;" that he is related by consanguinity or affinity to some 
person held to bail or in custody upon a criminal accusation ;” 


1 Miller’s R. C. Iowa, 1880, § 4260; 
R. 8. Ohio, 1880, § 5175. 

2 Texas Code Cr. Proc. 1879, art. 880. 

8 Laws 1881, ch. 442. 

4 Ibid. § 238. 

5 Miller’s R. C. Iowa, 1880, § 4258; 
Cal. Penal Code, § 894; Comp. L. Nev. 
1873, § 1806; Texas Code Cr. Proc. 1879, 
art. 376. See also Laws Utah, 1878 (Code 
Cr. Proc.), § 118. 

® Cal. Penal Code, § 896; Miller’s R. 
C. Iowa, 1880, § 4261; 2 Stat. at Large, 
Minn. 1873, p. 1034, § 90; Comp. L. Nev. 
1873, § 1808; Laws N. Y. 1881, ch. 442, 
§ 239. See also Comp. L. Ariz. 1877, 
§ 576; Gen. Laws New Mexico, 1880, 
p. 867, § 6. 

7 Cal. Penal Code, § 896; Miller’s R. 
C. Iowa, 1880, § 4261; 2 Stat. at Large, 
Minn. 1878, p. 1034, § 90; Comp. L. Nev. 
1873, § 1808; Laws N. Y. 1881, ch. 442, 
§ 239. See also Comp. L. Ariz. 1877, 
§ 576. 

8 Cal. Penal Code, § 896; 2 Stat. at 
Large, Minn. 1873, p. 1034, § 90; Comp. 
L. Nev. 1873, § 1808; Laws N. Y. 1881, 
ch. 442, § 239. See also Comp. L. Ariz. 
1877, § 576. 
® R. S. Mo. 1879, § 2787; Rev. N. J. 


1877, p. 582, § 6; Texas Code Cr. Proc. 
1879, art. 381. See also Laws Utah, 1878 
(Code Cr. Proc.), § 120. 

W Cal. Penal Code, § 896; Ark. Dig. 
Stat. 1874, § 1773; Miller’s R. C. Iowa, 
1880, § 4261; Comp. L. Kan. 1879, § 4269; 
Comp. L. Mich. 1871, § 7885; 2 Stat. 
at Large, Minn. 1873, p. 1034, § 90; 
R. S. Mo. 1879, § 1772; Laws N. Y. 1881, 
ch. 442, § 239; Comp. L. Nev. 1878, 
§ 1808; Texas Code Cr. Proc. 1879, art. 
381; R.S. Wis. 1878, § 2548. See also 
Code Ala. 1876, § 4771; Stat. Tenn. 1871, 
§ 5086; Comp. L. Ariz. 1877, § 576; Gen. 
Laws New Mexico, 1880, p. 367, § 5; 
Laws Utah, 1878 (Code Cr. Proc.), § 120. 

11 Cal. Penal Code, § 896; Ark. Dig. 
Stat. 1874, § 1773; Comp. L. Kan. 1879, 
§ 4569; 2 Stat. at Large, Minn. 1873, 
p. 1034, § 90; R. S. Mo. 1879, § 1772; 
Laws N. Y. 1881, ch. 442, § 289; R. S. 
Wis. 1878, § 2548. See also Comp. L. 
Ariz. 1877, § 576; Gen. Laws New Mex- 
ico, 1880, p. 867, § 5; Laws Utah, 1878 
(Code Cr. Proc.), § 120. 

2 Texas Code Cr. Proc. 1879, art. 381. 
See also Code Ala. 1876, § 4771; Stat. 
Tenn. 1871, § 5086. 
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that he has served as a grand or petit juror within two years 
next preceding ;! that he has formed or expressed a decided 
opinion that the defendant is guilty of the offence for which he 
is held to answer.? 

The foregoing will be generally recognized as familiar grounds 
of principal challenge to trial jurors at common law. The stat- 
utes of New York, California, and Minnesota further provide that 
a challenge may be taken to the individual grand juror for favor. 
The ground of this challenge is, “ that a state of mind exists on 
his part in reference to the case, or to either party, which satisfies 
the court, in the exercise of a sound discretion, that he cannot 
act impartially and without prejudice to the substantial rights of 
the party challenging.” 3 

§ 11. Sratutrory Causes oF CHALLENGE EXCLUSIVE. —In 
view of the fact that the right of challenge, either to the array 
or to the polls, did not exist at common law, it plainly follows 
that, where the right is granted by statute, challenges can be 
taken only for causes specified in the statutes,t and by the per- 
sons therein named,' and some of the statutes expressly so pro- 
vide.é 

§ 12. CHALLENGES PROHIBITED BY STATUTE.—In some of 
the States, to remove all doubts as to the intention of the legisla- 
ture in conferring the right of challenge in certain cases, it is ex- 
pressly disallowed in others. Thus,in New York,’ Michigan,® 
Missouri,® Kansas,?® and Oregon." 

In Oregon no challenge can be made to the individual grand 
juror; but, before accepting the juror, it is the duty of the court 


1 Laws Utah, 1878 (Code Cr. Proc.), 

§ 120. 
2 Cal. Penal Code, § 896; Miller’s R. 
C. Iowa, 1880, § 4261. See also Comp. 
L. Ariz. 1877, § 576; Laws Utah, 1878 
(Code Cr. Proc.), § 120. 

8 Laws N. Y. 1881, ch. 442, § 239; 
Cal. Penal Code, § 806 ; 2 Stat. at Large, 
Minn. 1873, p. 1035, § 90. See also 
Gen. Laws New Mexico, 1880, p. 367, 
§ 5. 

4 State v. Felter, 25 Iowa, 67; State 
v. Millain, 8 Nev. 409. 

5 State v. Davies, 22 Minn. 428; Keit- 
ler v. State, 2 G. Greene, 291. 

6 R. S. Mo. 1879, § 1773; Comp. L. 
Nev. 1873, § 1814; Rev. N. J. 1877, p. 582, 


§ 6; Texas Code Cr. Proc. 1879, arts. 380, 
881. See Reed v. State, 1 Tex. App. 1; 
Green v. State, 1 Tex. App. 81; Thoma- 
son v. State, 2 Tex. App. 550; State v. 
Vohl, 20 Tex. 779; State v. Welch, 33 
Mo. 33. 

72 Rev. Stat. N. Y. 1836, p. 606, 
§§ 27, 28; Laws N. Y. 1881, ch. 442, 
§ 238; Carpenter v. People, 64 N. Y. 
483, 


® Comp. L. Mich. 1871, § 7885. 

®* R.S. Mo. 1835, p. 479, § 3; R.S. 
Mo. 1845, p. 863, § 3; R. S. Mo. 1879, 
§ 1773; State v. Bleekley, 18 Mo. 428; 
State v. Welch, 33 Mo. 83. 

10 Comp. L. Kan. 1879, § 4570. 

11 Gen. Laws Oreg. 1872, p. 345, § 85. 
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to satisfy itself that he is duly qualified to act.!. This duty is 
enjoined in other States. 

§ 13, DENIAL OF StatuToRY RIGHT OF CHALLENGE VITIATES 
INDICTMENT. — The right of challenge, either to the panel or to 
the polls of the grand jury, when granted by statute, is a sub- 
stantial right, of which the accused cannot be lawfully deprived. 
Such a deprivation of right will vitiate the indictment.* 

No challenge to the array of grand jurors, for any cause, can 
be interposed either by the State or by one held to bail or in 
custody. However, it by no means follows that the accused has 
no remedy in a case where he has been prejudiced by the improper 
conduct of the officers whose duty it is to make the general list 
of jurors, draw and summon the panel. The remedy in sucha 
case is by motion to the court for relief, in consequence of such 
irregularity or fraud.® 


II. By PLEA IN ABATEMENT. 


§ 14. Necessiry FoR THIS ForM or OBsEcTION. — When 
it is considered that jurors, both grand and petit, were sum- 
moned at common law in the discretion of the sheriff, and, fur- 
ther, that no right of challenge to the array or to the polls of 
grand jurors existed at common law, it becomes very plain that 
the sheriff possessed, to an alarming degree, the means of procur- 
ing the indictment of any person obnoxious to himself, his party 
faction, or the crown, by bringing in serviceable persons as grand 
jurors. The books abound with evidence that the sheriff was not 
above frequent temptation in this connection.® Or, if this officer 
performed his duty impartially, a convenient means of falsify- 


ing his return was found in the corruptibility of deputies or 
clerks.’ 


1 Gen. Laws Oreg. 1872, §§ 34, 35. 

2 R. C. Miss. 1880, § 1667 ; Code Ala. 
1876, § 4760; Tex. Code Cr. Proc. 1879, 
art. 372. 

8 People v. Romero, 18 Cal. 89: Ter- 
ritory v. Ingersoll, 3 Mont. 454; People 
v. Wintermute, 1 Dak. T. 63. 

* An act of the legislature is constitu- 
tional which provides that persons sum- 
moned as grand jurors, who are of the 
class of citizens qualified by law to serve 
as such, may constitute a lawful grand 


jury, “ notwithstanding any irregularity 
in any writ of venire fucias, or in the 
drawing, summoning, returning, and im- 
panelling of said grand jurors.” Com. v. 
Brown, 121 Mass. 69. 

5 United States v. Reed, 2 Blatch. 485, 
449; United States v. Tallman, 10 Blatch. 
21; People v. Southwell, 46 Cal. 141. 

6 3 Co. Inst. 83. See also the pream- 
ble of Stat. 11 Hen. IV. ch. 9. 

7 Scarlet’s Case, 12 Co. Rep. 98. 
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§ 15. SuppLiepD By Stat. 11 Hen. IV. cu. 9.— This cele- 
brated statute not only relieved the condition of those suffering 
at the time of its passage from unjust indictment, but also pro- 
vided against the recurrence of similar mischief, as follows: 
“ That from henceforth no indictment be made by any such per- 
sons but by inquest of the king’s lawful liege people, in the man- 
ner as was used in the time of his noble progenitors, returned by 
the sheriffs or bailiffs of franchises, without any denomination 
to the sheriffs or bailiffs of franchises before made by any person 
of the names which by him should be impanelled, except it be by 
the officers of the said sheriffs or bailiffs of franchises, sworn and 
known, to make the same, and other officers to whom it pertaineth 
to make the same, according to the law of England. And if any 
indictment be made hereafter in any point to the contrary, that 
the same indictment be also void, revoked, and forever holden 
for none.” 

§ 16. WHETHER THIS STATUTE IS IN AFFIRMANCE ONLY 
OF THE Common Law. —Some confusion exists upon this point 
not only in the minds of judges, but also of eminent writers upon 
the common law.! Lord Coke, however, expressly states the con- 
cluding paragraph of the statute to be * introductory of a new 
law.” ? And this he reiterates as the decision of the justices in 
Scarlet’s Case. Prior to this statute the Year Books show no 
case of an indictment avoided for the causes mentioned in the 
statute.* 

§ 17. THe STATUTE GENERALLY REGARDED AS A PART OP 
ouR Common Law. — The solution of the question mooted in 
the foregoing section is not a matter of much moment in view of 
the recognized rule, that ancient English statutes like this are 
recognized as a part of the common law of this country, if appli- 
cable to our condition.® That this statute is thus applicable seems 
to be the general opinion, as appears from frequent concession of 
the right to plead in abatement the want of any qualifications or 
the existence of a cause of disqualification on the part of any one 


1 1 Chitty C. L. 309, for example. It 8 12 Co. Rep. 98, 99. 
is not clear whether he regards the whole 4 See, however, Y. B. 11 Hen. IV., 
or a part of the statute as inaffirmance of Hilary Term, fol. 41, and comments 
the common law. See also2 Hale P.C. thereon in 3 Co. Inst. 33, 84; 2 Hawk. 
155, where it is said that the statute“ for- P. C. ch. 25, § 18. 
tifies” the common law. 5 1 Kent Comm. 473. 

2 3 Co. Inst. 32. 
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220 OBJECTIONS TO GRAND JURORS. 
of the grand jurors finding the indictment.! For the same reason 
it may be shown with like effect that the grand jurors who 
returned the indictment were not selected, drawn, and sum- 
moned as required by law.? 

In Mississippi the rule was strongly emphasized by Chief 
Justice Sharkey: “ A grand jury,” said he, ‘ composed of 
members who do not possess the requisite qualifications, or 
who have not been drawn, summoned, and impanelled in ac- 
cordance with the law, have no power to find a valid indict- 
ment, These restrictions and requisites have been imposed for 
wise purposes. They are guards thrown round the liberty of the 
citizen. They constitute an important part of the right of trial 
by jury. A grand jury does not, by our law, consist of thirteen 
or more men, congregated by the mere order of court, or by acci- 
dent, in a jury-box; but it consists of the requisite number of 
competent individuals, selected, summoned, and sworn according 
to the forms of law.” ® 

We shall presently see that the effect of this rule was such that 
the legislature of this and many other States found it necessary 
to interpose a positive bar to objections here allowed. 

§ 18. EXCEPTIONS IN CERTAIN StaTEs. —It was early set- 
tled in Massachusetts that “ objections to personal qualifications 
of jurors, or to the legality of the returns, are to be made before 
the indictment is found.” * This declaration of the law was criti- 
cised in a later case,° but seems not to have been departed from. 
The same rule was adopted in New York.6 In North Carolina 
we find an especially cogent reason assigned for the inapplica- 
bility of the statute of Hen. IV. in this country: “ We have 


1 Com. v. Cherry, 2 Va. Cas. 20; Com. 


v. Long, 2 Va. Cas. 318 ; Com. v. St. Clair, 
1 Gratt. 556; Com. v. Burton, 4 Leigh, 
645; Vattier v. State, 4 Blackf. 73 ; State 
v. Herndon, 5 Blackf. 75 ; Hardin v. State, 
22 Ind. 347, 352; State v. Foster, 9 Tex. 
65; Jackson v. State, 11 Tex. 261; Van 
Hook v. State, 12 ‘Tex. 252; Stanley 
v. State, 16 Tex. 557; Martin v. State, 
22 Tex. 214; State vr. Davis, 12 R. L 
492; State v. Rand, 33 N. H. 216, 228; 
Bennett v. State, Mart. & Yerg. 133; 
State v. Duncan, 7 Yerg. 271; State 
v. Hawkins, 10 Ark. 71; Kitrol v. State, 
9 Fla. 9; Gladden v. State, 13 Fla. 623; 
Newman v. State, 14 Wis. 393; State 


v. Cole, 17 Wis. 674; United States v. 
Hammond, 2 Woods, 197; Doyle v. 
State, 17 Ohio, 222; State v. Easter, 30 
Ohio St. 542; Koch v. State, 32 Ohio St. 
353. 

2 State v. Symonds, 36 Me. 128; Wil- 
burn v. State, 21 Ark. 198 ; Finnegan v. 
State, 57 Ga. 426. 

3% McQuillen v. State, 8 Smed. & M. 
587, 597. See also Rawls v. State, 8 Smed. 
& M. 599 ; Barney v. State, 12 Smed. & M. 
68; Stokes v. State, 24 Miss. 621. 

4 Com. v. Smith, 9 Mass. 106. 

5 Com. v. Parker, 2 Pick. 549, 568. 

6 People v. Jewett, 3 Wend. 314; 8. ¢. 
affd. in 6 Wend. 386. 
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legislated for ourselves upon this subject,” said Ruffin, C. J., “ and 
have established by many acts a complete system of our own, 
inconsistent in many respects with that of England.” ? This was 
said in a case where it was attempted to show, in arrest of judg- 
ment, that the grand jury which found the indictment was im- 
properly constituted. The court expressly held that “ the statute 
of Hen. IV. is not in force here.” At the same time it was stated 
beyond this decision, upon the authority of dicta in a previous 
case,? that such an objection might be made by plea in abatement 
upon the arraigument.? But the process of reasoning by which 
this conclusion was reached is not apparent. The settled practice 
under the statute has been to hear objections to grand jurors only 
by plea in abatement upon arraignment. 

The Supreme Court of Alabama, also, considering the abuses 
which called the statute of Henry into existence to be impossible 
under our system of procuring jurors, refused to regard the stat- 
ute as a part of the common law of this State.° But later this 
decision was repudiated,® and many authorities show that it con- 
tinued the practice in this State to hear by plea in abatement 
upon arraignment objections to individual grand jurors,’ and to 
the panel or array,® until the legislature interposed.® 

§ 19. THe PLEA IN ABATEMENT NOT FAVORED. — The ob- 
jections to a liberal allowance of this plea are concisely stated in 
an early New Jersey case: “ It is the most expensive form in 
which the matter can be presented, and the policy of the law 
requires it to be done in a summary way. It may be used as an 
engine of great delay, so that a new indictment may be impracti- 
cable, on account of the statute of limitations, before the old 
one comes to be quashed, and guilty offenders will, if they are 
able, seek impunity under it for their crimes, and make it a 
refuge against public justice, turning it to ridicule and con- 
tempt.” ! For these reasons the law does not favor this form of 


1 State ». Seaborn, 4 Dev. 305, 310. 7 State v. Williams, 8 Stew. 454; State 
2 State v. McEntire, 2 Car. L. Rep. 287. v. Middleton, 5 Port. 484; State v. Ligon, 
8 This is now the settled rule in North 7 Port. 167. 
Carolina. See State v. Haywood, 73 N.C. 8 Collier v. State, 2 Stew. 388; State 
437; State v. Griffice, 74 N.C. 816; State v. Williams, 5 Port. 130; State v. Green- 
v. Baldwin, 80 N. C. 390; State v. Martin, wood, 5 Port. 474; Nugent v. State, 19 
N. C. 672. Ala. 540; Morgan v. State, 19 Ala. 557, 
4 Post, § 28. ® Post, § 20. 
5 Boyington r. State, 2 Port. 100. 10 State v. Rickey, 10 N. J. L. 88. 
6 State v. Middleton, 5 Port. 484. "1 Ibid. p. 86. Opinion by Ford, J. 
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objection. On the contrary, it requires that the plea shall con- 
tain all essential averments, pleaded with strict exactness.! 

§ 20. Irs FUNCTIONS, HOW FAR IMPAIRED BY STATUTE. — 
It has probably been the experience of all courts that the plea in 
abatement, based upon imperfections in the constitution of the 
grand jury, has wrought more as a weapon in the hands of law- 
breakers than as a shield to protect good citizens from prosecu- 
tion contrary to law. The technical objections which it raises 
against the defendant, being put to answer the charge raised by 
the indictment, are characteristically the defences of a rogue, and 
ought not to be encouraged. In some communities this evil has 
become so rank that legislative interference has been necessary to 
render the punishment of criminals more certain.? Thus, a stat- 
ute of Mississippi provides that, * after the grand jurors have been 
examined, elected, sworn, and impanelled, no objection shall be 
raised, by plea or otherwise, to the grand jury ; but the impanelling 
of the grand jury shall be conclusive evidence of its competency 
and qualifications.”* Parties interested may, however, “ challenge 
or except to the array for fraud.” Similar statutes are found in 


Indiana,> Kansas,® and Alabama.? Under the Missouri statute 


abolishing the right of challenge to the array of grand jurors,® 


1 O'Connell v. Reg., 11 Cl. & Fin. 155; 
Sheridan’s Case, 31 How. St. Tr. 612; 
Com. v. Thompson, 4 Leigh, 667 ; State v. 
Newer, 7 Blackf. 307; Hardin v. State, 22 
Ind. 347; Ward v. State, 48 Ind. 289; 
Mershon v. State, 51 Ind. 19; Kelley v. 
State, 53 Ind. 311; Lewis v. State, 1 Head, 
329; Owens v. State, 2 Head, 455; State 
v. Bryant, 10 Yerg. 527; State v. Wills, 
11 Humph. 222; Findley v. People, 1 Mich. 
234; United States v. Williams, 1 Dill. 
485; Newman v. State, 14 Wis. 393; 
United States v. Reeves, 8 Woods, 201; 
United States v. Hammond, 2 Woods, 
197; State v. Swayze, 2 Crim. L. Mag. 
861; State v. Millain, 3 Nev. 409; Allen 
v. State, 77 Ill. 484; Dolan v. People, 64 
WN. Y. 485; Reich v. State, 53 Ga. 73; 
Wilburn v. State, 21 Ark. 198. But see 
State v. Flemming, 66 Me. 142. 

2 Lee v. State, 45 Miss. 114, 118; 
Boule v. State, 51 Ala. 18, 19. 

3% Rev. Code Miss. 1857, p. 499, § 131; 
Rev. Code Miss. 1880, § 1667. 


no objection to the body of grand jurors, in the nature of a 


4 Ibid. See Lee v. State, supra; Nich- 
olls v. State, 46 Miss. 284; Head v. State, 
44 Miss. 731; Durrah v. State, 44 Miss. 
789. 

5 2 Gav. & H. Ind. Stat. 431; 2 Stat. 
Ind. 1876, p. 419, § 12. See Bellair v. 
State, 6 Blackf. 104; State v. Bolt, 7 
Blackf. 19; State v. Hensley, 7 Blackf. 
324; Behler v. State, 22 Ind. 345; Hardin 
v. State, 22 Ind. 347; Ward v. State, 48 
Ind. 289; Mershon v. State, 51 Ind. 14; 
Meiers v. State, 56 Ind. 336; Dorman v. 
State, 56 Ind. 456 ; Long rv. State, 46 Ind. 
582; Hess v. State, 73 Ind. 537. 

6 Comp. L. Kan. 1879, § 4571. 

7 Code Ala. 1876, § 4889. See Russell 
v. State, 33 Ala. 366 ; Harrington v. State, 
36 Ala. 236; Boulo v. State, 51 Ala. 18; 
Sanders v. State, 55 Ala. 183; Cross v. 
State, 63 Ala. 40; Ex parte McCoy, 64 
Ala. 201. 

8 R.C. Mo. 1845, p. 863, § 3; R. S. Mo. 
1879, § 1773. 
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challenge to the array, can be introduced in the form of a plea 
in abatement.! In Texas, objections to individual grand jurors, 
or to the array, will be heard in no other way than by challenge 
before the impanelling.2. This seems to be the law of Louisiana 
also.® 

In addition to the foregoing, other statutes particularly declare 
that no objection to the validity of an indictment can be made by 
a plea in abatement which shows only that one or more members 
of the grand jury were deficient in the qualifications required by 
law. These are found in Mississippi,‘ Nebraska,’ West Virginia,® 
Arkansas,’ Illinois,’ and Iowa.® 

§ 21. OBJECTIONS SUGGESTED BY Amicus CURLE.— Al- 
though the effect of the statutes just noticed is to do away with 
the right of objection to the panel or polls of the grand jury, 
after indictment found, nevertheless the court may undoubt- 
edly receive such objections from counsel as amicus curie, and, 
if necessary, hear evidence and sustain them in cases where 
the jurors are conspicuously wanting in the qualifications de- 
manded by law, or where the officers charged with the duty of 
selecting, drawing, and summoning the grand jurors have been 
guilty of flagrant violations of duty, to the prejudice of the 
accused.!° 

§ 22. OpsEcTIONS BY MoTION TO QUASH.— As a general 
rule, an indictment will not be quashed upon motion, unless for 
defects apparent on the record." Objections to the regularity of 
the organization of the grand jury, and certainly to particular 
jurors for lack of qualifications demanded by law, are generally 
based upon matters not apparent in the record. Therefore it 
is by far the more common practice to take such objections by 


1 State v. Bleekley, 18 Mo. 428 ; State 
v. Welch, 33 Mo. 33; State v. Connell, 49 
Mo. 282. 

2 Tex. Code Cr. Proc. 1879, art. 371. 
See Hudson v. State, 40 Tex. 12; Van 
Hook v. State, 12 Tex. 252; Newman v. 
State, 48 Tex. 525; State v. White, 17 
Tex. 242; Johnson v. State, 33 Tex. 570; 
Martin v. State, 22 Tex. 14. 

8 R. S. La. 1856, p. 296. See State v. 
Hoffpauer, 21 La. An. 609. 

4 R. C. Miss. 1880, § 1668. 

5 Comp. L. Neb. 1881, p. 618, § 665. 

6 R. S. W. Va. 1879, ch. 58, § 12. See 
Bradford v. State, 4 W. Va. 763. 


7 Ark. Dig. Stat. 1874, § 1798. 

8 R. S. Ill. 1880, p. 412, § 411. See 
Davison v. People, 90 Ill. 221; McEl- 
hanon v. People, 92 Ill. 369. 

® Miller’s R. C. Iowa, 1880, § 4266. 

10 See Boulo v. State, 51 Ala. 19; Me- 
Elhanon v. State, 92 Ill. 369, 372; ante, 
§ 13. 

McCullough v. Com., 67 Pa. St. 34; 
United States v. Brown, 1 Sawy. 531; 
Bell v. State, 42 Ind. 335; Peter v. State, 
11 Tex. 762; State v. Oxford, 30 Tex. 
428. But see Reg. v. Heane, 9 Cox C. C. 
bo 436 ; People v. Bennet, 87 N. Y. 117, 
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plea in abatement.! But in several States this may be done upon 
a motion to quash.” 


III. OBJECTIONS, WHEN MADE, 


§ 23. A TworoLtp Ricutr OF OBJECTION NOT ALLOWED.— 
From what has preceded, it will be seen that in some jurisdictions 
the accused ean object to the grand jurors only at the time of the 
impanelling ; in others, there is the same right of objection upon 
his arraignment for trial. The same person can never properly 
exercise both rights. If held to bail or in custody, he must ob- 
ject by challenging at the time of the impanelling. The early 
Indiana court seems to have considered that such a person might 

‘also make his objections upon arraignment;* but this view is 
corrected in later decisions,* and courts are now of one opinion 
on this point.® 

§ 24. Bur AN OPPORTUNITY OF CHALLENGING MUST BE 
AFFORDED PERSONS HELD IN CusToDy. — What has just been 
said would seem to be reasonably subject to the qualification that, 
when a statute guarantees the right of challenge, an opportunity 
for the exercise of that right must be granted. The proper 
practice in such a case would seem to be to bring into court all 
prisoners who are awaiting the action of the grand jury, in order 


11 Bish. Cr. Proc. (8d ed) § 883. 
See also Durr v. State, 53 Miss. 425; 
State v. Foster, 9 Tex. 65; People v. 
Hunter, 54 Cal. 65; Wallace v. State, 2 
Lea, 29; Brown v. State, 13 Ark. 96; 
State v. Maloney, 12 R. I. 251; Nugent 
v. State, 19 Ala. 540; McEntire v. State, 
2 Car. L. Rep. 287; State v. Seaborn, 4 
Dev. 805; State v. Haywood, 73 N. C. 
487; State v. Martin, 82 N. C. 672; State 
v. Griffice, 74 N. C. 316. But see State 
v. Baldwin, 80 N. C. 390; State v. Black- 
burn, 80 N. C. 474. 

2 Com. v. Bartilson, 85 Pa. St. 482; 
Brown v. Com., 73 Pa. St. 821; State v. 
Cole, 17 Wis. 674; Potsdamer r. State, 
17 Fla. 895; Stone v. People, 3 Ill. 326 ; 
Barron v. People, 73 Ill. 256. 

8 Vattier v. State, 4 Blackf. 73. 

4 Bellair v. State, 6 Blackf. 104; State 
v. Bolt, 7 Blackf. 19; State v. Hensley, 7 
Blackf. 824; Hardin v. State, 22 Ind. 347, 
351; Mershon v. State, 51 Ind. 14, 19. 

5 People v. Beatty, 14 Cal. 566; People 


v. Arnold, 15 Cal. 476; People rv. Colmere 
23 Cal. 631; Norris House v. State, 3 
G. Greene, 511; Dutell v. State, 4 G. 
Greene, 125; Dixon rv. State, 3 Lowa, 416; 
State v. Hinkle, 6 Iowa, 380; State v. 
Howard, 10 Iowa, 101; State v. Ingalls, 
17 Iowa, 8; State v. Ostrander, 18 Iowa, 
435; State v. Hart, 29 Iowa, 268; State v. 
Gibbs, 89 Iowa, 3518. Where the record 
is silent as to whether the defendant was 
or was not held to answer before indict- 
ment, an appellate court will presume in 
favor of the correctness of the ruling of 
the trial court, denying to the defendant 
the right of objecting to the grand jury 
upon arraignment, that he was so held to 
answer. State v. Gibbs, 39 Iowa, 318. 
An accused person may, by his attorneys, 
waive the right of challenging the grand 
jury. It is not necessary that he should 
be personally present during the im- 
panelling. State v. Felter, 25 Iowa, 67; 
State v. Fowler, 52 Iowa, 103. 
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that there may be no complaint upon this score.’ But the Texas 
Court of Appeals, while enjoining this duty, held that the accused 
had no remedy for the failure of the officers to do so.2 The 
Supreme Court of California goes the length of holding that it is 
not the duty of the trial court to bring one held in custody into 
court for this purpose: that it is the prisoner’s business to know 
when the court meets, and, if he desires to challenge the jury, 
to apply, if in custody, to the court to be brought in that 
he may do so; otherwise he waives his privilege of excepting to 
the panel or any member of it. Such a rule has been properly 
condemned, as “revolting to justice.”* With no intention to 
approve the policy of the statutes granting the right of challenge, 
it may be said that the plainest principles of justice require that, 
when the right exists, every facility for its exercise should be 
afforded. Neither laches nor an implied waiver can be imputed 
to one who has not been in any respect warned of his rights or 
granted an opportunity for their exercise.° 

§ 25. AND so IN CASE OF PERSONS UNDER RECOGNIZANCE. 
—In accordance with this view, one who has recognized to ap- 
pear at a certain term, to await the action of the grand jury, 
cannot be held bound to appear at an earlier date and make his 
challenges to the grand jury, of the meeting of which notice has 
been given only by publication.® 

§ 26. How In CASE OF ONE NOT PREVIOUSLY UNDER PROSE- 
CUTION. — Where it is the conceded right of an accused person 
under prosecution, whether in custody or out upon bail, to chal- 
lenge the grand jury, the same right should be accorded in some 
form to a defendant who has been indicted without previous 
knowledge of the charge upon which the indictment is founded. 
In this connection it must be remembered that the action of the 
grand jury is ex parte and preliminary. It is contrary to principle 
to hold that a person shall forfeit his rights by not intervening 
in a proceeding to which he is not a party.? Obviously, the first 
opportunity afforded persons not under prosecution for objecting 
to the constitution of the body finding the indictment is upon 


1 Reed v. State, 1 Tex. App. 1. 4 Russell v. State, 33 Ala. 366, 371, 

2 Thomason v. State, 2 Tex. App. 550. per Walker, C. J. 
But since this decision the duty has been 5 Mershon v. State, 51 Ind. 14, 19; 
enforced by statute. Texas Code Cr. State v. Davis, 12 R. I. 492, 494. 
Proc. 1879, art. 377. 6 Territory r. Ingersoll, 3 Mont. 454. 

8 People v. Romero, 18 Cal. 89. 7 State v. Davis, 12 R. 1 492, 4094, 

Durfee, C. J. 
VOL. Ill. —N. 8. 16 
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their arraignment for trial, at which time they may properly 
make their objections to the grand jurors in question.! 

§ 27. CHALLENGES TO BE MADE BEFORE GRAND JUROR 
sSWwORN.— Where the statutes grant a right of challenge either to 
the array or the polls of the grand jury, the exercise of this right 
seems to be subject to the same rules which prevail in the case 
of challenges to petit jurors. The objection will not be heard 
after the grand jury has been sworn? 

§ 28. WAIVER OF OBJECTIONS BY PLEA or Nor Guiuty.— 
(1.) Under the English Practice. —It would seem that the une- 
quivocal terms of the statute 11 Hen. IV. ch. 9, make it the 
duty of the court to receive an objection to the competency or 
due return of the grand jurors at any time even after plea to 
the merits of the indictment, and even after verdict, because the 
statute, for the reasons therein stated, declares the indictment 
“void.” But the uniform practice has been to the contrary. 
Under the statute, the proceedings of the grand jury are void 
only when the matter of avoidance is brought before the court at 
a proper and early stage ; namely, by special plea upon arraign- 
ment, with a plea over to the charge either then or upon the 
overruling of the first plea* 

The reason for this construction of the statute is plain. It 
must be remembered that the sole object of the proceedings by 
way of indictment is to ascertain whether sufficient grounds 
exist for compelling an accused person to appear and defend the 
charge. After one has so appeared, submitted his defence, and 
@ conviction is the result, it does not lie in his mouth to say that 
he ought never to have been compelled to answer the charge 
because of certain technical defects in the formation of the grand 
jury which preferred the indictment. If convicted upon the 
evidence, he was at least justly accused.‘ 


1 State v. Davis, supra; McQuillen v. 
State, 8 Smed. & M. 587, 597; State v. 
Rockafellow, 6 N. J. L. 823, 341; People 
v. Beatty, 14 Cal. 566; McElvoy v. State, 
9 Neb. 157; Hardin v. State, 22 Ind. 347; 
United States v. Hammond, 2 Woods, 
197 ; United States v. Reed, 2 Blatch. 435, 
449, 452; Mershon v. State, 51 Ind. 14; 
Clare v. State, 30 Md. 163; Norris House 
v. State, 3 G. Greene, 513, 518; Dutell v. 
State, 4G. Greene, 125; Newman v. State, 
14 Wis. 893, 401 ; Reich v. State, 53 Ga. 73; 
State v. Herndon, 5 Blackf. 75; Fenalty 


v. State, 12 Ark. 630; State v. Brown, 
10 Ark. 78; Brown v. State, 10 Ark. 607. 
But see ante, § 20, the decisions under the 
statutes of Louisiana and Texas. 

2 United States v. Butler, 1 Hughes, 
457; United States v. Palmer, 2 Cranch 
C. C. 11; MecQuillen v. State, 8 Smed. 
& M. 587. 

8 3 Co. Inst. 83, 34; 2 Hawk. P. C. 
ch. 25, § 26; 1 Chitty Cr. L. 809; Withi- 
pole’s Case, Cro. Car. 134. 

4 Rex v. Marsh, 6 Ad. & E. 236. 
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(2.) Under the American Practice.— Generally speaking, it may 
be said that the rule is the same in this country. We have seen 
that, where any objection is permitted after the indictment has 
been found, this is usually taken by plea in abatement, which 
from its very nature must be made before the plea of not guilty ;? 
and if the defect can be taken advantage of by a motion to quash, 
that motion likewise must precede the plea of not guilty.? Clearly, 
therefore, objections of this nature will never be heard in arrest 
of judgment,’ nor in the appellate court for the first time.‘ 

The circumstance that the particular irregularity or the matter 
affecting the competency of the grand juror was not discovered, 
and could not, by the exercise of due diligence, have been dis- 
covered, until the time for taking the objection in regular form 
had elapsed, cannot properly weigh with the court in passing 
upon a motion in arrest, or when the same facts are brought to 
the attention of the appellate court.6 It is true that new trials 
are sometimes granted because of circumstances previously un- 
known to the moving party affecting the competency of particular 
petit jurors, or the regularity of the organization of the trial jury ; 


but in such cases it must appear that the facts relied upon have 
operated to the manifest prejudice of the moving party. But 
after conviction, as we have before stated, the defendant cannot 
be heard to say that he has been prejudiced by the illegal consti- 


tution of the accusing body. 


1 Gladden v. State, 13 Fla. 623; Hor- 
ton v. State, 47 Ala. 58; Sparrenberger v. 
State, 53 Ala. 481, 485; McElvoy v. State, 
9 Neb. 157; State v. Martin, 82 N. C. 
672; People v. Griffin, 2 Barb. 427 ; Stew- 
art v. State, 138 Ark. 744; McQuillen v. 
State, 8 Smed. & M. 587; Byrne v. State, 
12 Wis. 519; State v. Martin, 2 Ired. L. 
101; State v. Baldwin, 80 N. C. 390; 
State v. Blackburn, 80 N. C. 474; Cody 
v. State, 3 How. (Miss.) 27; Parks v. 
State, 4 Ohio St. 284; Brantley v. State, 
13 Smed. & M. 468; Nugent v. State, 19 
Ala. 540; State v. Maloney, 12 R. I. 251. 
See also Com. v. Chauncey, 2 Ashm. 90; 
Dyott v. Com., 5 Whart. 67. 

2 State v. Maloney, 12 R. I. 251; Pots- 
damer v. State, 17 Fla. 895; State v. 
Burlingham, 15 Me. 104; People rv. Mon- 
roe, 20 Wend. 108. 

5 Battle v. State, 64 Ala. 93 ; Burroughs 


v. State, 17 Fla. 643; Green v. State, 28 
Miss. 687; State v. Watson, 31 La. An. 
379; Stone v. People, 3 Ill. 326; State v. 
Davis, 2 Ired. L. 153; Mullen v. State, 
50 Ind. 169; Veatch r. State, 56 Ind. 584; 
State v. Conway, 23 Minn. 291; Hudson 
v. State, 40 Tex. 12; Grubb v. State, 14 
Wis. 434; State v. Rand, 33 N. H. 216; 
State v. Vohl, 20 Tex. 779; State v. 
Underwood, 6 Ired. L. 96 ; State v. Carver, 
49 Me. 588; Fenalty vr. State, 12 Aik. 
630; State v. Fury, 14 La. An. 827; 
People v. Robinson, 2 Park. C. R. 235; 
State v. Motley, 7 Rich. L. 827; State v. 
Pile, 5 Ala. 72; Jackson v. Com., 13 
Gratt. 795, 801. 

4 Floyd v. State, 30 Ala. 511; Wallace 
v. State, 2 Lea, 29; Halloway v. State, 
53 Ind. 554; Bass rv. State, 37 Ala. 469; 
Barron v. People, 73 Ill. 256. 

5 Byrne v. State, 12 Wis. 519. 
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§ 29. EXCEPTION WHERE THE ERROR IS APPARENT OF REc- 
orp. — But if the matter relied on to support the motion in arrest 
of judgment or the assignment of error is apparent upon the rec- 
ord, the court is bound to regard the verdict and judgment ren- 
dered upon the indictment as absolutely void. The laches of the 
accused in not urging the matter at a previous stage of the case 
cannot cure the illegality. Accordingly, convictions have been 
set aside where it appeared that the indictment was found ata 
time when the court had no authority to organize a grand jury, or 
under other circumstances showing a want of jurisdiction of the 
offence ;* that the grand jurors were drawn for a term other than 
that at which the indictment was found ;* that the court capri- 
ciously quashed the regular venire of grand jurors, and, without 
authority, issued a special venire, upon which the grand jury which 
found the indictment were assembled ;* that the order of the 
court upon the summoning of talesmen was an improper inter- 
ference with the discretion of the sheriff;® that tales grand 
jurors were summoned by the court without authority.® 


IV. ILLUSTRATIONS. 


§ 30. THE SAME RULES APPLIED AS IN THE CASE OF OB- 
JECTIONS TO PETIT JuRORs. — The preceding pages have been 
devoted to the discussion of the right of objection. Much might 
be added by way of illustration ; but this is unnecessary. When 
the right of objection is clear, the exercise of that right is uni- 
formly subject to the same rules as are recognized in the taking 
of objections to petit jurors. Indeed, in view of the fact that the 
finding of the grand jury is only an accusation at the most, it 
is not surprising that courts should be even less astute in dis- 
covering technical irregularities in the process of procuring this 


1 Finley v. State, 61 Ala. 201, 205; 2 Harrington v. State, 36 Ala. 236; 
Harrington v. State, 36 Ala. 236; Davis Davis v. State, 46 Ala. 80; Sanders v. 
v. State, 46 Ala. 80; Sanders v. State, 55 State, 55 Ala. 183; Jackson v. Com., 18 
Ala. 183; O’Byrnes v. State, 51 Ala. 25; Gratt. 795; Shepherd v. State, 64 Ind. 
Scott v. State, 63 Ala. 59; Preston v. 48; Reg. v. Heane, 9 Cox C. C. 433. 
State, 68 Ala. 127; Berry v. State, 63 8 State v. Harden, 2 Rich. L. 583. 
Ala. 126; Finnegan v. State, 57 Ga. 427; 4 O’Byrnes v. State, 51 Ala. 25. 
Miller v. State, 33 Miss. 356; State v. 5 Finley v. State, 61 Ala. 201; Scott v. 
Harden, 2 Rich. L. 533; Jackson v.Com., State, 63 Ala. 59. 

13 Gratt. 795, 801; Yelm Jim v. Terri- ® Preston v. State, 63 Ala. 127; Berry 
tory, 1 Wash. T. 76. v. State, 63 Ala. 126. 
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jury! As observed in a recent case, “ Whatever occurs in 
regard to the constitution of the grand jury is really a matter of 
very little importance to the defendant. It is fairly to be sup- 
posed that if one grand jury, made up in good faith, has found 
an indictment, another grand jury upon the same testimony 
would find another indictment; so that the only benefit result- 
ing to the defendant, even if that be a beneficial result, would 
be a delay before the period of trial.” 2 

§ 31. OBsEcTIONS TO THE ARRAY OR PANEL.—(1.) The 
General Rule. — When an objection is made which goes to the 
validity of the array or panel of grand jurors, the familiar rule of 
construction is applied, that many provisions of such statutes 
are directory only ;* but the substantial requirements of the 
statutes must be observed. 

(2.) Certain Statutory Provisions directory. — To illustrate 
the foregoing: A grand jury list prepared by a de facto jury com- 
missioner will be valid. A perfect list cannot be demanded, 
either as to the number or qualifications of those selected.’ Nor 
can it be objected that the list made is not duly authenticated ; ® 


at least this omission may be supplied after objection made.’ 
The statutory time for drawing the panel is directory only,’ and 
so is the statutory number of the panel. The officers making the 
drawing may draw the grand and petit jury panels simultane- 


ously.!° Under the statutes of Alabama the certificate of the 
officers conducting the drawing is conclusive as to the regularity 
of their proceedings.” Some prejudice must be apparent from 
an irregularity to justify the quashing of the indictment.” The 
statutory time for summoning the grand jurors is directory only.¥ 


1 Dolan v. People, 64 N. Y. 485, 494; N. Y. 485; Williams v. State, 59 Ga. 


State v. Champeau, 52 Vt. 313. 

2 United States v. Ambrose, 3 Fed. 
Rep. 283, 287, per Swayne, J. See also 
People v. Jewett, 3 Wend. 314, 824, per 
Marcy, J. 

3 State v. Ansaleme, 15 Iowa, 44; 
State v. Carney, 20 Iowa, 82; State v. 
Brandt, 41 Iowa, 598; State v. Seaborn, 
4 Dev. 305; State v. Haywood, 73 N. C. 
437; State v. Griffice, 74. N. C. 316; People 
v. Gallagher, 55 Cal. 462. 

* Dolan v. People, 64 N. Y. 485. 

5 State v. Carney, 20 Iowa, 82; State 
v. Brandt, 41 Iowa, 598; People v. Har- 
riot, 3 Park. C. R. 112; State v. Hay- 
wood, 73 N. C. 487; Dolan v. People, 64 


391 


6 State v. Ansaleme, 15 Iowa, 44. 

7 Mikell v. State, 62 Ga. 368. 

8 Bales v. State, 63 Ala. 30. Contra, 
State v. Smith, 31 La. An. 406. 

% Dolan v. People, 64 N. Y. 485, 493. 
Contra, Leathers v. State, 26 Miss. 73. 

10 Dotson v. State, 62 Ala. 141; Crane 
v. Dygert, 4 Wend. 675; Gardner v. 
Turner, 9 Johns. 260. 

11 State v. Brooks, 9 Ala. 9. 

12 State v. Martin, 82 N. C. 672. 

13 Johnson v. State, 33 Miss. 365; 
Weeks v. State, 31 Miss. 490; State v. 
Smith, 67 Me. 328; State v. Clayton, 11 
Rich. L. 581, 592. 
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The jurors are sufficiently identified in the panel, although as 
to their Christian names the initial letters only appear.! No ob- 
jection can arise out of the fact that the court’s order for the 
venire to issue, as required by statute, was omitted.? 

(3.) Others Mandatory. — The officers charged with the duty 
of making the selection of jurors to constitute the general list 
from which all drawings are made, must do so personally. This 
important function cannot be relegated to a deputy. The cus- 
tody of the list when prepared must be as provided by law.* 
The grand jurors must be drawn from the list of persons selected 
as such.® A panel of persons drawn and summoned as petit 
jurors cannot serve as grand jurors.’ No person other than those 
drawn ought to be summoned,’ It is important that the return 
of the sheriff should be formal and complete. Indictments have 
been quashed for irregularities upon this score. But the better 
procedure would seem to be to direct the sheriff to amend his 
return in such a manner that it will be sufficient in law.® 

(4.) Some Questionable Decisions. — We have at the present 
day no sanguinary codes to be tempered by judicial refinements. 
The laws in general prescribe no more than adequate punishment 
for crime. To listen now to trivial objections such as humane 
judges eagerly caught at when the laws of England were replete 
with terrible penalties for the most ordinary offences, can tend 
only to thwart justice and bring the administration of it into 
contempt. The abundance of statutory provisions looking to 
the return of jurors, grand and petit, offers a great field for cap- 
tious objections; but that very abundance ought to suggest the 
absurdity of requiring a technical compliance with the law in 


every particular. But these considerations are frequently over- 
looked. 


1 State v. Stedman, 5 Port.495; Stone 652 Iowa, 103. But see Com. v. Cherry, 2 
v. State, 30 Ind. 115. Va. Cas. 20; Thompson’s Case, 4 Leigh, 
2 Hess v. State, 73 Ind. 537. 667. 
® State v. Brandt, 41 Iowa, 593; Stokes 8 State v. Arrowsmith, MS., cited in 
v. State, 24 Miss. 621; Clare v. State, 30 State v. Rickey, 9 N. J L. 293, 299; 
Md. 164. Chase v. State, 20 N. J. L. 218; Com. v. 
Brown v. Com., 73 Pa. St. 321; Rol- Eaton, 6 Binn. 447. 
land v. Com., 82 Pa. St. 306. 9 State v. Rickey, supra; State v. 
5 Portis v. State, 23 Miss. 578. Clough, 49 Me. 573; Com. v. Parker, 2 
® People v. Earnest, 45 Cal. 29. Pick. 549; Com. v. Chauncey, 2 Ashm. 


7 State v. Cantrell, 21 Ark. 127; Rawls 90. Compare Fitzhugh’s Case, Cro. Car. 
v. State, 8 Smed. & M. 579; State v. 627. 


Howard, 10 Iowa, 101; State v. Fowler, 
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For example, the early Iowa court held that the law requiring 
a list of the grand jurors who had been drawn to be delivered to 
the clerk of the court must be strictly observed. It mattered 
not that this officer had other and equally authentic information 
as to the names of such grand jurors, and that the panel actually 
drawn was summoned. The grand jury was held to have been 
illegally chosen.!_ Likewise it is held that a defendant cannot be 
called to answer upon an indictment found by a grand jury sum- 
moned without a precept to the sheriff. Also, that grand jurors 
summoned under a venire without the seal of the court attached 
have no authority to find an indictment, although impanelled and 
sworn without objection. But it is refreshing to find these 
decisions contradicted upon excellent authority. They follow 
the law as declared in People v. McKay,® the effect of which 
decision was annulled in New York by an act of the legislature 
abolishing the venire.6 This decision has found only a meagre 
following,’ the current of authority being overwhelmingly 
against 

In the later of the Maine cases just noticed, Barrows, J., con- 
curred with the rest of the court, but only upon the principle of 
stare decisis. ‘Ido not see how it is possible.” said he, “ that 
any substantial right of the persou charged with crime could be 
prejudiced by such a defect, or how it concerns him, any more 
than it would to know whether the grand juror came to court 
on foot or on horseback.”® The inutility of an objection like 
the foregoing clearly appears when, in the view of courts whose 
decisions are entitled to great weight, a juror’s attendance and 


1 United States v. Cropper, Morris, State v. Williams, 1 Rich. L. 188; Howell 
190. Mason, C. J., diss. v. Robertson, 6 N. J. L. 142. 


2 Nicholls v. State, 5 N. J. L. 539; 
Chase v. State, 20 N. J. L. 218. 

% State v. Lightbody, 38 Me. 200; 
State v. Flemming, 66 Me. 142. 

4 State v. Bradford, 57 N. H. 188; 
Maher v. State, 1 Port. 265; White v. 
Com., 6 Binn. 179; State v. Thayer, 4 
Strob. L. 286. 

5 18 Johns. 212. 

6 People v. McCann, 3 Park. Cr. R. 
272; People v. Cummings, 8 Park. Cr. 
R. 348; People v. Robinson, 2 Park. Cr. 
R. 235. 

1 State v. Dozier, 2 Speers L. 211; 


® Bird v. State, 14 Ga. 43; State v. 
Crosby, Harper Const. Rep. (S. C.) 90; 
Maher v. State, 1 Port. 265; Johnson v. 
Cole, 2 N. J. L. 266; State v. Williams, 3 
Stew. 454; Lyon v. Commercial Ins. Co., 
2 Rob. 120; State v. Harris, 30 La. An. 
90; McDermott v. Hoffman, 70 Pa. St. 
81; State v. Perry, Busb. (N. C.) 330; 
Bennett v. State, Mart. & Yerg. 133; 
Mackey v. People, 2 Colo. 13, 17; United 
States v. Reed, 2 Blatch. 435; Cordova v. 
State, 6 Tex. App. 207, 222; Samuels v. 
State, 3 Mo. 68; State v. Marshall, 36 
Mo. 400; State v. Jones, 61 Mo. 282. 

9 66 Me. 142, 153. 
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service is regular although his name appears in no part of the 
process, provided he has been regularly drawn and duly sum- 
moned by the officer charged with the execution of the writ. 

A statute of North Carolina provides that “if any of the jurors 
drawn have a suit pending or at issue in the Superior Court, 
the scrolls with their names must be returned into partition 
No. 1 of the jury box.”? This statute has been interpreted as 
creating a positive disqualification in case of persons within the 
description, so that, although the name of one of this class acci- 
dentally finds its way into the panel of the grand jury, the in- 
dictment found may be avoided upon a motion to quash.2 But 
properly this statute would seem to be directory only. An 
honest intention to comply with its terms is all that can reason- 
ably be demanded. 

§ 82. OBsecTIONsS TO INDIVIDUAL GRAND Jurors. — The 
application of the statutory tests of qualification to individual 
grand jurors is generally so clear that the point needs no elabo- 
ration. For the convenience of the practitioner, however, a note 


is added upon this point.® 


1 Johnson v. State, 83 Miss. 363, 864; 
Patterson’s Case, 6 Mass. 486. 

2 Bat. Rev. ch. 17, § 229 g. 

3 State v. Ledes, 77 N. C. 493. Actual 
service of such juror need not be shown. 
State v. Smith, 80 N. C. 410. 

* See State v. Cox, 52 Vt. 471, and 
United States v. Reeves, 3 Woods, 199, 
decisions under statutes providing that 
prior service within certain limits of time 
shall disqualify a juror. 

5 As to alienage, see State v. Cole, 17 
Wis. 674. But compare State v. Taylor, 
8 Blackf.178. The grand juror has been 
regarded as competent if possessed of 
the qualifications required by law at the 
time he is drawn, although parting with 
them before service. State v. Middleton, 
5 Port. 484; State v. Ligon, 7 Port. 167. 
But these decisions are of doubtful 
propriety. 

As to what constitutes freehold quali- 
fications, see 2 Hawk. P. C. ch. 43, § 13; 
Com. v. Carter, 2 Rob. (Va.) 826; Kerby 
v. Com., 7 Leigh, 747; Com. v. Cunning- 
ham, 6 Gratt. 695; Wells v. State, 69 Ind. 
286. One interested, but not actively, in 
a business the operation of which consti- 


tutes a statutory disqualification is com- 
petent. Com. v. Wilson, 2 Leigh, 739; 
Wysor v. Com., 6 Gratt. 711. Having 
voluntarily joined in rebellion against the 
United States was formerly a statutory 
disqualification. Rev. Stat. U.S. § 820; 
United States v. Hammond, 2 Woods, 
197; United States v. Butler, 1 Hughes, 
457; Burt v. Panjaud, 99 U. S. 180; 
Atwood v. Weems, 99 U. S. 183. This 
ground of objection has been removed by 
a late statute. Act of June 30, 1879; 
Laws U. S. 1879 (Sess. IL.) ch. 52, § 2. 
An indictment was quashed where one of 
the grand jurors, though possessed of the 
statutory qualifications, was not upon the 
list of persons selected for jury service 
by the county authorities. State v. 
Jacobs, 6 Tex. 99. This decision has 
been repudiated. See State v. Mahan, 
12 Tex. 283; Vanhook v. State, 12 Tex. 
252, 271; Williams v. State, 59 Ga. 391; 
United States v. Ambrose (U. S. Cir. Ct. 
8. D. Ohio, May, 1880), 3 Fed. Rep. 283. 
The defendant cannot object that one of 
the grand jurors who found the indict- 
ment was related to him within the degree 
of affinity which disqualifies a juror. 
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State v. Maddox, 1 Lea (Tenn.), 671. 
Nor can a municipal corporation show 
that one of the grand jurors who found 
an indictment against it is a tax-payer 
thereof. State v. Newfane, 12 Vt. 422. 
As to the objection arising on the score 
of public interest, see Com. v. Ryan, 5 
Mass. 90. 

As to what constitutes private inter- 
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est, see State v. Rickey, 10 N. J. L. 83, 
85; Baldwin’s Case, 2 Tyler, 473. A 
contribution for the suppression of a par- 
ticular crime does not. Koch v. State, 82 
Ohio St. 353, 356. Grand jurors are in- 
eligible to investigate a charge of murder 
who have conscientious scruples against 
capital punishment. Jones v. State, 2 
Blackf. 475. 


Epwin G. MERRIAM. 
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Commentaries on the Law of Agency as a Branch of Commercial and Mari- 
time Jurisprudence ; with occasional illustrations from the Civil and Foreign 
Law. By Joseru Story, LL.D. Ninth Edition. Revised, with Additions, 
by Cuares P. GrerxouGu. Boston: Little, Brown, & Co. 1882. 


Ir is hardly eight years since the last edition of Story on Agency was pub- 
lished, and yet in the present edition more than fourteen hundred additional 
eases are cited, most of them published during that period. Crescit in orbe 
dolus, perhaps, but hardly, we hope, at so rapid a rate as the multiplication 
of authorities would seem to indicate, if the old saw is right. Mr. Greenough’s 
work has not been limited to the citation of new cases, but he has made many 
changes which are improvements. He has restored the text to the form in 
which Judge Story left it, relegating to their proper position in notes the in- 
terpolations and additions of earlier editors. Judge Story’s notes also are 
restored to their original shape, except where they have been shortened by 
omitting references to obsolete text-books. Some of the nutes contributed by 
previous editors have been retained entire, but as a rule the matter contained in 
these notes has been recast, and presented in a more condensed form, while the 
index has been made fuller. The whole work has been done with such success 
that the volume has lost rather than gained in bulk, —a result which is highly 
creditable to the present editor. 

We have examined the notes carefully, and are satisfied that Mr. Greenough’s 
work has been done faithfully. Occasional suggestions occurred to us, as for 
example on page 52, in the note to section 49, where the effect of a blank in- 
dorsement on a stock certificate is discussed, the case of Matthews v. The Mas- 
sachusetts National Bank, 1 Holmes, 396, might well have been cited as an 
addition to the note of a previous editor which is retained, for the case is in con- 
flict with the doctrine laid down in the note, and while we believe that the note is 
right, and the case wrong, no collection of authorities on the subject is complete 
without it. The case is cited to another point on page 127. Again, in the note 
on page 554, where Arkerson v. Dennison, 117 Mass. 407, is cited to the pvint 
that an employer may be liable to a workman for an injury caused by the fall 
of a staging erected by the fellow-servants of the injured man, the cases of 
Kelley v. Norcross, 121 Mass. 508, Colton v. Richards, 123 Mass. 484, and Kil- 
lea v. Faxon, 125 Mass. 485, by which the exact liability of the employer in 
such cases is defined, should have found a place. They are necessary to a 
correct understanding of the law in such cases. There are instances, also, where 
in his next edition Mr. Greenough may find still further excision and condensa- 
tion possible; but these are small matters, to which it is perhaps ungracious to 
allude. 

As a whole, the present edition seems to us a very complete dictionary of the 
law on the subject of agency, and as such we cordially recommend it. 
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Notes on the Public Statutes of Massachusetts. By Unre. H. Crocker and 
Georce G. Crocker. Boston: Houghton, Mifflin, & Co.; 11 East Seven- 
teenth Street, New York. The Riverside Press, Cambridge. 1882. 


Tuts book is really a third edition of ‘‘ Notes on the General Statutes,” the 
change of title having been called for by the enactment of the last revision of the 
general statutes of Massachusetts under a new name. The notes now include 
129 Mass. R. Two chapters of the Public Statutes are not annotated: the chap- 
ter on ‘‘ Banks and Banking,” because “‘ the state bank system has been sub- 
stantially superseded by the United States national bank system ;” and the chapter 
on “ Insolvency,” because ‘‘ the subject has been thoroughly discussed in special 
treatises, and it is moreover anticipated that the state insolvent laws will 
shortly be again superseded by a United States bankruptcy act.” We suggest as 
another reason for this last omission that no notes for the chapter on “ Insol- 
vency ” were prepared for the earlier editions which appeared while the bankrupt 
law was still in force, and the authors have found themselves, just at present, 
altogether too busy to write a complete set of new notes for this long and much 
construed chapter. We offer this explanation out of pure benevolence to the 
authors, whose published reasons for passing by this very important chapter 
would hardly, we fear, have satisfied the profession. 

It is too late now to make any general comment on the character and value 
of this book. The ‘Notes on the General Statutes” has simply come to be 
regarded like the ‘‘ Notes on Common Forms,” — as a necessary book in every 
fairly equipped law library in Massachusetts. We think it can be considered a 
thoroughly safe guide, although our attention has been called to one instance of 
bringing forward a note to the second edition with too little caution. On page 71 
we find, ‘‘ This chapter (49) has no reference to foot-ways.” But on page 83 
there is a note to section 83 of the same chapter, under the head ‘‘ Foot-ways,” 
and the section appears to relate exclusively to that subject. 

The book is so compact and simple in arrangement that no one need 
shrink from its examination as from some additional labor of doubtful ad- 
vantage. There is no padding of sawdust to swell the number of pages. The 
conciseness of the author’s style is indeed in striking contrast with the diffusive- 
ness of Mr. Bump, who by finding space for the proposition that “when the 
jurisdiction of a court depends upon a statute, the repeal of the statute takes away 
the jurisdiction,” and other principles of like startling novelty, has succeeded in 
filling a volume half as large again as this with his notes on the single title 
“ Judiciary” in the United States Revised Statutes. 

We are not prepared to say that the Messrs. Crocker have not erred in the 
direction of too great brevity. In many cases they do not attempt to digest the 
decision referred to, but merely to indicate the point to which it relates, e.g. 
“Ch. 101, sect. 6, ‘ Tenements.’ As to the meaning of this word, see Com- 
monwealth v. Cogan, 107 Mass. 212,” &¢. We do not complain because the 
book is so largely indexical in its character. We suppose that the authors 
have a right to assume that their book will not be used except by those who 
have the Reports within easy reach. Sometimes, however, the book gives 
hardly the information that we may reasonably expect even from an index. It 
does not seem too much to require of a separate book of notes that it shall give at 
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least such a clew to the reader that he may know whether it is worth his while 
to look up the case cited with reference to the point about which he is concerned, 
But it is not unusual to find in this book a bare citation of authorities against 
this or that section of the statutes, without more ; e. g. ‘‘ Sect. 28, see Opinion of 
Justices, 13 Allen, 593.” Work of this sort has already been done by the Com- 
missioners on the Revision in their marginal citations, and the value of this book 
rests upon its having undertaken to do something more. 

At best, the simultaneous publication of the new revision must render this 
edition less valuable than its predecessors, not only because the marginal cita- 
tions in the statutes cover the same period of time, but because that very im- 
portant part of the earlier editions which showed how the earlier statutes had 
been repealed, superseded, or otherwise affected by the later, can necessarily 
have no place in this. That its usefuluess is so circumscribed, however, is not 
the fault of the book, and, we doubt not, it will still be found so useful as to be 
indispensable to all those who know the merits of the earlier editions. 


A Digest of the Statutes, Rules, and Decisions relative to the Jurisdiction and 


Practice of the Supreme Court of the United States. By Erastus THATCHER. 
Boston: Little, Brown, & Co. 1882. 


Some years ago the Hon. Philip Phillips, one of the ablest and most ex- 
perienced members of the Supreme Court bar, published a work on the practice 
of that court, which has heretofore been the standard authority recognized by 
the court itself. Mr. Thatcher’s book dves not pretend to be a rival to Mr. 
Phillips’s work. It is, as it professes to be, a digest only, presenting in con- 
venient shape the statutes, decisions, and rules upon the jurisdiction and practice 
of that great tribunal. These seem to us to be put in very compact form, and 
are arranged in a manner which make them easy to find. Of course in all im- 
portant matters the practitioner will examine the case itself; but questions of 
practice arise so suddenly and require to be considered so hastily, that a work 
like this, which puts all the statutes and decisions in a shape that will admit 
of the book being carried in a travelling-bag, will be of much service to the 
profession. 

Questions of jurisdiction and practice are of especial importance in the Supreme 
Court, because that court construes all the statutes and rules regulating them 
with great strictness. Besides, as counsel from all parts of the country practise 
now before the court, the great majority have so few cases before it, that there 
is not an opportunity for the growth of that familiarity with it which counsel 
have about similar subjects in ordinary courts. An experienced New York or 
Boston lawyer can tell a younger friend what he must do in any particular case, 
and this frequently when his only authority for his opinion is his knowledge 
that “ that has always been the practice of the court;” and although he cannot 
refer to any decision, his opinion will almost always be right. A small number 
of resident lawyers in Washington, and a few eminent men in our larger cities 
who are constantly in the habit of appearing there, have a similar familiarity 
with the practice of the Supreme Court. But not only are the great majority of 
lawyers without any such knowledge, but scattered over all the country, from 
Maine to California, they are often where nu one can tell them what they wish 
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to know; and yet a mistake in taking an appeal or suing out a writ of error 
may be fatal. We remember when it used to be said that there were not half a 
dozen lawyers in Boston who knew how to get a case into the Supreme Court of 
the United States. Under these cireumstances, books which present the practice 
of the court in a clear manner and a convenient form, so as to be easy of access, 
are of great and growing importance, and we should think would meet with a 
ready sale. 

Mr. Thatcher’s work is very neatly done, and generally, so far as we have 
examined it, accurately done. We have found cases, however, where he seems to 
have trusted too much to the head-notes of the Supreme Court Reports. Such 
a habit is somewhat dangerous. 


A Treatise on the Law of Stockbrokers. By Artuur BippLe and GEORGE 
Bipp LE, of the Philadelphia Bar. Philadelphia: J. B. Lippincott & Co. 
1882. 


ONE would suppose, from the number of treatises upon the law relating to 
stockbrokers which have recently appeared, that there was a special and peculiar 
law applicable to them; that a sort of legal bonanza had been struck, which 
required active and immediate working. They are mere agents; and the general 
principles governing all agents applies to them, with perhaps an occasional 
modification, arising from custom, and from the statutes in various States in 
regard to them and stock-jobbing. 

This book bears marks of having been prepared in haste. The scissors 
plays a very extensive rdle in its manufacture. In its first chapter of nine pages, 
four at least are bodily taken from opinions; and throughout the work appear 
lengthy and frequent like examples. We are inclined to think that its authors, 
having been obliged to prepare a brief upon some question arising out of some 
stock contract, became interested in them, and extended their brief to this, 
which they proffer the public in print. There is no general discussion of 
principles. It is a compilation of cases, not pertaining specially to stock- 
brokers themselves or their acts, but to shares and stocks generally, their 
quality and character, and whether negotiable or not. Very much of Part II. 
of the book is of this nature. For instance, Chapter II. treats of securities, 
under what species of property they can be classed; their negotiability, and 
the incidents that are attached to and dependent upon them. Other chapters 
in this part treat of the Statute of Frauds and Mortmain in their effect upon the 
contract of sale itself, without reference to the agent or broker in making it. 

That there is very much in the book that the practising lawyer will find use- 
ful is true. The law governing stockbrokers per se, as announced in the 
decisions of the courts, has been diligently collated, gathered from a widely ex- 
tended field, and brought within the space of two covers; and this itself is 
a saving of labor to one who is pursuing the subject either as a general study, 
or for apptication to a practical case in hand. The chapters upon the London 
and American Stock Exchange comprise a concise and full history of their 
rise, constitution, and methods of business, as useful and interesting to the mer- 
eantile public or owner of stocks as to the lawyer. The various terms used 
by stockbrokers in their transactions, expressive when understood, mysteries 


4 

; 

| 

t 

} 

| 

t 

} 

i 


238 BOOK NOTICES. 


to most of us, are more fully and clearly defined than in any other work we 
have seen. 

The third part, treating of the pledge of securities, will perhaps be found as 
useful as any, and more fully treated even than in the general works on bail- 
ments. While we have thus criticised the book in its general make and treat- 
ment of the subject, we can commend it to the lawyer as such as of worth in its 
collation of cases, and to all who may have occasion to deal in stocks, as con- 
taining information accurate, full, and interesting. A full index is added to the 
book, as well as a complete table of cases. 


The Constitutional and Political History of the United States. By Dr. H. von 
Hoxst, Professor at the University of Freiburg. Translated from the Ger- 
man by Joun J. Lavon and Pau SHorey. 1846-1850. Annexation of 
Texas — Compromise of 1850. Chicago: Callaghan & Co. 1881. 

Tuts is the third volume of the most important historical work on America 
which has been published for many a long year. Dr. von Holst unites to the 
cold impartiality of the foreigner and the exhaustive study of the German a 
familiar acquaintance with the country and its history which would be remark- 
able in a native. His treatment of his subject, while judicial, shows at the same 
time a warm though discriminating admiration for the United States and their 
wonderful destiny, and generous sympathy for the people in all their honest 
aspirations. His investigations have led him not only to an examination of the 
standard books and the State papers of the time, but have also caused him to 
turn over the files of numerous newspapers both of the North and of the South. 
The result is a book which, we believe, will long be considered the leading 
authority on the subject and period which it covers. 

In some respects this volume is not pleasant reading to an American. The 
cynical unscrupulousness with which an entirely unnecessary war was wantonly 
forced upon unoffending Mexico by Mr. Polk and his cabinet, and the trickery 
by which the country was entrapped into supporting it, resemble the deeds of 
Napoleon and Bismarck rather than the policy of American statesmen, and this 
great crime is laid bare in all its grossness, with such clearness and fairness that 
it will be a revelation to a great part of the present generation. Dr. von Holst, 
in appreciating the great benefits which have followed the annexations of Texas 
and California, is more willing to forget the means by which they were brought 
about than we are, but this very inclination of his makes his opinion of the 
morality of those means all the more valuable, and we trust Americans, now 
that the facts of the case as found in the State papers, correspondence and news- 
papers of the time have been arranged and placed in permanent form, will not 
forget who thus tarnished the fair fame of their country. 

We likewise agree with Dr. von Holst in his view of the compromise meas- 
ures of 1850. The recent centenary of Mr. Webster has reopened the much- 
vexed question of the conduct of that great man in that trying crisis. Dr. von 
Holst, while deprecating the harsh language used towards him then and subse- 
quently, cannot escape the conclusion that in the hour of need he was found 
wanting, and that his failure to meet the expectations of his friends and again 
appear as the champion of the North was partly owing to his ambition for the 
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presidency getting the better of his convictions.! To our own mind, the internal 
evidence in the speech on the 7th of March itself, and the otherwise inexplicable 
and altogether unreasonable passion which Mr. Webster displayed towards those 
who were really representing little more than his former opinions, show that he 
had suddenly changed his position, and was so bitterly angry with the North be- 
cause he could not convince himself. It was with his own convictions that he 
was arguing, and towards them that he felt such deep animosity. 

Of the prominent statesmen of those times, Clay was out of public life until 
just before 1850, when he entered the Senate and appeared on the stage for 
the last time. The course of Webster until the fatal 7th of March, although 
cautious and somewhat vacillating, was in the main worthy of him. Benton ap- 
pears on the whole to advantage in Dr. von Holst’s book ; but the man whom 
it has raised most in our estimation is Calhoun. It is not generally known 
that he was opposed to the Mexican war, and that he is in no way respon- 
sible for it. In the discussions with Great Britain about the Oregon boundary 
he appears, as he did a few years earlier in respect of the Treaty of 1842, like a 
genuine statesman. His views about slavery and the rights of the South have 
our sympathy now no more than they had before reading von Holst; but in 
pressing them he was consistent, courteous, and, we incline to think, sincere. 
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1 Von Holst says (pp. 604, 505): But thereby best serving, not only his own 
neither his understanding nor his con- personal interests, but also those of the 
science would have allowed him to do Union.” This seems to us to be true.— 
this, if he had not believed that he was Eviror. 
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GENERAL NOTES. 


The Ethics of Compensation for Professional Services.' —- The book of 
Judge Countryman, to which we refer our readers, is a result of a controversy 
between the learned author and our not very distant neighbor, the editor of the 
Albany Law Journal, about contingent fees. The substance of the dispute 
seems to us to be that both the learned gentlemen agree that on principle, and 
in the absence of adverse statutes or local law, there is no fundamental, legal, 
or moral objection to contracts by counsel for contingent fees. But while Judge 
Countryman commends the practice of taking them, providing the counsel acts 
truthfully and honorably, the editor of the Albany Law Journal deprecates the 
practice, excuses such fees as exceptions only, and insists upon what he regards 
as the sure and debasing effect of such a practice; namely, the habit of seek- 
ing clients for speculative litigation, and of advocating a common cause by 
dishonorable means. 

Judge Countryman, in an address to the students of the Albany Law School, 
put the practice of law upon a simple business basis, and, after some historical dis- 
cussion of the modes of compensating Roman and English lawyers, rested there. 
The editor of the Albany Law Journal, however, thought such an address dan- 
gerous advice to the young men going from the schovl into practice. Hence 
the controversy and the present book, which is very entertaining, because it 
contains the correspondence, or some of the correspondence, of both sides, and 
many cases are discussed or cited. It is to be regretted that the letters of sev- 
eral distinguished lawyers, which are referred to in the Preface, are not also 
added. We want the whole of a controversy when we can get it. It is a fact 
that the profession in this country is largely ruled by what in common language 
are called “business principles.” This is true even in States where there are 
statutes against maintenance and champerty or the like, just as usury exists 
where there are laws against usury, — we mean among respectable men, — 
for the familiar reason that the laws of business are natural laws, and cannot 
be legislated out of the way. But such questions lead us into the fundamental 
grounds for practising a profession at all, and in view of them there are a few 
ideas which seem to us to be wholesome as an atmosphere in which to examine 
such matters. And we shall refer to the opinions and characters of laymen as 
well as of lawyers, for all are involved in the ethics of compensation. 


1 The Ethics of Compensation for Profes- Critiques. By Edwin Countryman. Albany: 
sional Services: An Address before the Al- W.C. Little & Co. 1882. 
bany Law School and an Answer to Hostile 
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This is an inviting occasion to enter into a discussion of such fine distinctions 
as the difference between honesty and honor. A professional illustration of it 
is that ‘true honor is to honesty what the Court of Chancery is to common 
law.”! The difference cannot be exhausted by merely ethical considerations. 
While honesty has to do with principle, honor seems allied to forees which are 
deeper than our principles. In general, the contrast may be suggested in this 
way: an honorable man’s notion of honesty is sounder than a dishonest man’s 
notion of honor; and if gentlemen are the same the world over, the ethics of 
professions and trades are details which, with all their necessary importance in 
defining actual duties, remain subject to the changes of place and history, while 
honesty and honor have been comparatively unchanged ever since the reputed 
progenitor of the human race, who is sometimes called ‘ the grand old gardener,” 
told the truth and betrayed his wife in his prayers. Honor is not connected 
with the virtue of honesty alone. It seems to be a sentiment which involun- 
tarily affects the spirit of a man towards any virtue which he has or tries to 
have. It appears to be the assertion of the truth of nature itself making peace 
between the virtues and waging war upon the vices even of the individual who 
feels it. Doubtless the feeling develops with the individual and his race; but 
the best civilized men are wont to seek inspiration for it in the examples and 
the words of barbarians even of the days when everything was held to be fair in 
love and war. It seems to be at the bottom of what everybody recognizes as 
high character. As the bricklayer said to his learned friend who was unjustly 
suspected of fraud, and did not know how to prove his honor, “ It’s dogged as 
does it.”? Without honor — honesty in men and honesty in women are very 
rudimentary and almost formal virtues. But the honor which is sometimes found 
among thieves and harlots,* which springs from their hearts and appeals to the 
generosity of everybody, shows that what we set out with is true, — that honor 
is a kind of natural virtue. This appears, also, from the fact that while men 
claim credit for their honesty, they do not like to speak of their honor. They 
prefer that to be taken for granted, or gradually to appear for itself. It is one of 
the traits of magnanimity, which is a gift of nature that enables a man to feel 
humble and to humble himself before an inferior and to be actually indifferent 
to a superior, when occasions require native forces in the foreground in order to 
remove unsightly conventional lines to the background, or to erase them alto- 
together. Honesty and honor belong to honest men and honorable men, and 
not to any profession or business or class. The fact that a lawyer is to get his 
pay before or after his work does not affect his honor. If he gets it before, and 
is not honorable, he may neglect the work; if he is to get it afterward, and is 
honorable, the fact that he may fail in making a fortune will not make him give 
up his character to win his cause. If he will do that for a contingent fee, he 
would do it for victory, even if he were paid beforehand, or as he went along, 
or without regard to the result of the case. Victory to an advocate is often more 


1 Shenstone’s Essays on Men and Man- 2 The Last Chronicle of Barset, by An- 
ners. Select Edition of the British Prose thony Trollope. 
Writers. Vol. vii. Boston: Wells & Lilly, 8 The Book of Joshua, ii. 1-6; The Epistle 
Court Street. 1820. of Paul the Apostle to the Hebrews, xi. 31; 
The General Epistle of James, ii. 25. 
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than money. Nor need those who are sceptical about character deny this; for 
a love of victory may be as iniquitously selfish as a love of money, and perhaps 
more 80, since it may include that and other passions even more intolerant of 
the greatest good of the greatest number. The variety of form and the same- 
ness of nature in character are such that men can be good or bad in almost 
any guise; but constant schemers for victory and its spoils know each other 
well, and distrust each other. Lord Bacon, who knew both sides of good and 
evil, said of suitors: ‘‘ There are no worse instruments than these general con- 
trivers of suits; for they are but a kind of poison and infection to public pro- 
ceedings.” 

It would have added to the value of Judge Countryman’s address, and to his 
book, if he had added a discussion of the actual effect of an habitual practice for 
contingent fees. This seems to us to be the turning-point of the discussion, so 
far as its value to the profession is concerned. Upon moral principle we find it 
not difficult to come to the conclusion that contingent fees are consistent with hon- 
est advocacy. Chancellor Sanford, in the case of Thallhimer v. Brinckerhoff, 
3 Cowen, 623 (648), decided in the year 1824, says obiter, but wisely: “ If prin- 
ciples are considered, it seems to be of little moment whether he who maintains 
the suit of another receives his reward from the subject of the suit, or from any 
other property of the suitor.” Before lawyers enter the profession, they are men 
of honest or dishonest character. It is of the first importance and the last impor- 
tance to have clearly in mind, and to hold firmly, the moral and historical truth 
that there have been honest men who worked for their own interests, even in 
controversy, without dishonorable means, and who have preferred to be defeated 
rather than resort to dishonorable means for victory. 


“Have you heard that it was good to gain the day ? 


L also say it is good to fall, — battles are lost in the same spirit in which they are 
won.” 2 


If this is not true of some living men, we are sadly mistaken. 

But the law itself is to be considered before determining upon practical and 
professional ethics ; and upon the question of contingent fees we are content 
with the law of the Supreme Court of the United States, which entertains no 
doubt that a contingent fee is a legal subject of contract between an advocate 
and his client, even when the cause to be advocated is not before a court of law, 
but is before a department of the executive branch of the government.* The law, 
different from that in other jurisdictions at home or abroad, it is not to our pres- 
ent purpose to discuss, except to remark that, in so far as the subject of contin- 
gent fees is connected with questions of maintenance and champerty, it is well to 
remember that one of the chief historical reasons for such a statute, for instance, 
as the 32 Henry VIII. ch. 9, “‘ Against maintenance and embracery,” &c., was 
the fact that powerful personages undertook, by means of engaging in the claims 
of weaker people, to oppress both the courts and defendants.‘ Now-a-days, in 


1 Essays. Boston: Little, Brown, & Co. 8 Stanton r. Embrey, 3 Otto, 548. 
1859. p. 226. 4 See the reasons of the court in Slywright 


2 Leaves of Grass. By Walt Whitman. and Page's Case, Leonard (ed. 1687), pp. 166, 
Washington, D.C. 1872. p. 17. 167. 
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England and in this country, that reason does not exist, except, perhaps, in very 

exceptional cases. The fact that it does not exist is an historical truth of the 

greatest import. It is the result of centuries of vigilance, energy, intelligence, 

and liberty, in and out of court. ‘‘ The statutes for the limitation of actions, 

the statute of frauds, the extension of the action for malicious prosecutions, and 

the costs given against unsuccessful parties, have all taken place since the law 

of maintenance was established.”! We allude to the old reason both because it 

would be impossible to understand the curious exception to the freedom of con- 

tract called the law of maintenance without it, and because now that the facts to 

meet which the statute was passed have changed, the other reasons, whatever they 

may be, for the existence of such laws should be carefully weighed before they 

receive deference which does not belong to them. Such deference, however, as. 
does belong to any reason for preserving laws which are found by wise men of 
experience to assist the profession to maintain its integrity and its high character 
amidst its exceedingly trying tests of honor, should be candidly given. If frank 

men of sense who, in spite of the saying of Creon in the Edipus Tyrannus, — 


“No man of sense can be a criminal,” 


confess that persons about whom they have the most intimate information have, 
in fact, been seduced into dishonest practices by a deliberate and frequent prac- 
tice of serving for contingent fees, and if, in their opinion, such practice tends 
to corruption, then their testimony seriously affects the attitude which a reason- 
able and prudent man is inclined to take towards the question. If also wise 
men, whose integrity is unquestioned and whose experience as practitioners is 
great and varied in large and small causes, unite in deprecating the practice 
of working for contingent fees or upon shares, as it is sometimes called, then 
their united opinion would have great weight. But their opinion is not one. 
And the opinions which they express are not always clear concerning practice 
in general, or their own practice in this respect. In this country we think it is 
fair to say that in general it is admitted that contracts for contingent fees are 
not necessarily objectionable. The familiar instances of the two pecuniary 
extremes of the question —the poor man who cannot pay his lawyer unless his 
just claim is made to yield its legitimate fruit, and the rich corporation, which 
without the lawyer’s advice would not make or keep its great fortune—~ do 
not seem to give much trouble even to a critic of such purity and loftiness of 
sentiment as Judge Sharswood in his well-known treatise.* 

But after suggesting occasions where contingency may be unobjectionable, 
he says: ‘“‘ What is objected to is an agreement to receive a certain part or pro- 
portion of the sum or subject-matter, in the event of a recovery, and nothing 
otherwise.” He then proceeds to argue from consequences against the practice, 
as tending to degrade the advocate from a position of a disinterested and fiduciary 
character to a litigious strife that threatens to blind him to the rights upon 
either side. This argument, although in a professional form, is essentially an ob- 
jection, upon the ground of publie policy ; and Judge Sharswood asks: “ Admit- 


1 Sandford, Ch., in Thallhimer v. Brinck- George Sharswood. 2d ed. Philadelphia: 
ethoff, 8 Cowen, p. 645. T. & J. W. Johnson & Co. 1860. pp. 97, 
2 An Essay on Professional Ethics, by 98. 
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ting its legality, is it consistent with that high standard of moral excellence 
which the members of this profession should ever propose to themselves?” 1 

Since such remarks are often made without due regard to the high character 
of many of the people from whom lawyers make their living, before going 
farther we ask the reader to consider the following standard of morals which is 
set up for merchants by a gentleman whose knowledge and experience in affairs 
commands most respectful attention: ‘An honorable merchant . . . will not 
only be sure that all his engagements are promptly met, but that every verbal 
promise, expressed or implied, is held as sacred as if it were written down, and 
could be produced in a court of law; . . . and no chance of a bargain will tempt 
him to the smallest perversion of truth by himself or those in his employ:”? 
and also the following standard for bankers, which is set up by a gentleman 
whose experience, connections, and correspondence might edify lawyers of the 
highest standing: “It is in this that the banker finds active use for his con- 
science, by participating in no scheme which he sees has any element of dis- 
honesty — allowing no commission, however large, to induce him to ‘ recommend 
for trust funds’ what he knows, or ought to know if he investigates, is not 
worthy of confidence.” 

With these several statements we can proceed without seeming to fancy the 
lawyer to be making a solitary Pilgrim’s Progress amidst ruthless foes to his 
morality. An honest lawyer is only one kind of an honorable man. It is a 
part of his business to find other honorable men to deal with. If he does not 
find any such, perhaps he is something more than unfortunate. 

One of the difficulties, indeed the chief difficulty, of the discussion, to our 
mind, is the distinction which is so often assumed to exist necessarily between 
the honor of men who are called professional men and the honor of men who 
are not so called; and more generally between the honor of a professional 
man and the honor of any one, professional or not professional, who happens 
for the moment to be interested in succeeding in something about which he 
consults a professional man. Here also is the point where there are divisions 
between the judgments and practices of men who agree upon principle that 
contingency in respect to fees is a part of the necessary relativity of all the facts 
of life. 

It seems to us that, assuming the professional man to be honest, the answer 
to the practical question, whether he shall bargain for a contingent fee, depends 
largely upon the character of the persons with whom he deals and the objects 
for which his services are rendered, and that this general precaution, rather than 
rule, is consistent with a sound public policy. It should not be forgotten that 
even in so hard a case as Kennedy v. Brown,‘ Erle, C. J., in his general survey of 
the general question, whether in England a barrister could legally make any con- 
tract for his fees, distinguishes between services as an advocate in litigation and 
as counsel in private. In the United States, since both law and custom usually 


1 Ibid. supra, pp. 102, 103. 8 Henry P. Kidder, Esq., of Boston, in an 
2 Hon. Joseph S. Ropes, of Boston, in an essay on “ The Banker's Conscience," in The 
essay on ‘*The Merchant's Conscience,” in Unity, Chicago, March 1(?), 1882. 
The Unity, of Chicago, Illinois, Feb. 16, 4 The Jurist, n. s. ix. 119 (131), 
1882. 
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allow contracts for fees, the relation between the court and counsel is not usually 
taken to be on the one side based upon disinteresteduess of prepaid counsel, nor, 
on the other side, devoid of mutual confidence four want of such disinterested- 
ness. This being the fact, the argument against contingent fees is weakened 
which is drawn from the objections of English judges to the existence of any 
contract between advocate and client, as interfering with a mutual sound under- 
standing and good faith between the advocate and the court. 

The good faith between judges and advocates remaining untouched by the 
legality and practice of contracts for fees between advocate and client, it 
would seem to follow that contingency of fees would not of itself disturb good 
faith between advocates. In fact, it does not necessarily, or, so far as our 
observation goes, habitually. On the contrary, it not infrequently happens that 
advocates who are working for contingent fees ask for indulgence from opposing 
counsel upon this very ground, and receive, without disregard of the rights of 
either party, allowances and attentions which spring from the same spirit that 
makes relations between disinterested and prepaid advocates frequently so 
amicable; namely, professional fellow-feeling. Lawyers who grudge their 
oppouents their pay may possibly be numerous, but a somewhat extended 
acquaintance does not convince us that they are a large minority of the pro- 
fession. The argument from public policy, then, seems to depend upon the 
character of the client. If he is an honest man, the objection to an agreement by 
the lawyer to work for him upon shares would seem to be this, — two honest 
men are not to be trusted in a lawsuit if both are to gain or to lose by its result. 
This is logically absurd. Practically it is less absurd, because honest men are 
not perfect, and one might check the other in some lapse if their interests were 
not precisely the same. Then if either the client or the lawyer is dishonest, the 
dishonest one may give the tone to the whole affair if the interest of each is the 
same, when he could not so easily do so if each stood upon a separate footing. 
Therefore the question is one of expediency. Now, in view of the fact that the 
community must have lawyers to do the work of the law, the profession as a 
body is sure of a living without contingent fees. Whether this or that man will 
get a living by the law without doing work for nothing and a chance of some- 
thing, is a question for individuals. But even fees which are paid by the client 
out of his own pocket are almost necessarily affected by the result of the business 
done, as well as the comparative ability of the client to pay for the worth of the 
services. Even ethical questions turn partly upon involuntary acts and feelings. 
Do not physicians make a less free charge when a patient loses his eyesight 
under their treatment? Certainly clergymen frequently consent to reductions of 
their salaries when their parishes become small. Success in accomplishing one’s 
objects, while far from being the only test of the worth of the striver or of what 
he does, is at least one of the tests of his ability to accomplish his objects. When 
one undertakes to work for pay from others, the very habit of success tends to 
make him attribute less value to unsuccessful work. He feels differently about 
it; and men of experience know that their feelings are of consequence. It is 
the intellectual greenhorn who starts off to act without taking counsel of his 
own feelings or saluting the feelings of others. Even Rochefoucault seems to 
think that success is often to be taken as proof of ability, which otherwise does 
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not appear. “Tl ya du mérite sans élévation; mais il n’y a point d’élévation 
sans quelque mérite.”' Then the natural laws that form and rule society take 
eare that the price of success is paid not only, as the cynics say, by him who 
succeeds, but also, as the scientific men show, by those who ask the successful 
man to succeed for their profit or entertainment, as well as for his own gratifi- 
cation. 

But there is a difference between the question of the contingency of fees for 
professional services which we are discussing, and the greater subject of the con- 
tingency of any rewards for devotion to an ideal, or a faith, or a passion, One of 
the traits of genius is to know when to work for nothing, and one of the highest 
tests of character is to do it. The strange artist and poet William Blake is an 
instance. ‘‘ Once Fuseli came in, and found Blake with a little cold mutton 
before him for dinner; who, far from being disconcerted, asked his friend to 
join him. ‘Ah! by G——!’ exclaimed Fuseli, ‘this is the reason you can 
do as you like. Now, I can’t do this.’”? In every profession and business 
the workman of whatever sort invests his labor in such an undertaking as 
he chooses for his own reasons. Like Blake, he may be willing to starve 
for it. If like Blake he does almost starve for it, and his work is honest 
and wonderful, he is regarded as ‘‘ God’s fool,” and his motives are let alone. 
If he becomes a favorite of fortune, his original risk is apt to be remembered 
as much too adventurous for such slavery as comfortable cities have estab- 
lished for persons who treat life as a legal stoppage in transitu between the 
eradle and the grave, and the staring ushers of the community almost shudder 


at the fulfilment of the prophecy that ‘“‘he that humbleth himself shall be- 


exalted.” Then, and necessarily too, his motives are discussed. Of course few 
men are found transparently devoted to the interests of their critics and the rest of 
the world, and the successful man gets more credit for foresight than for self-sacri- 
fice or courage. When his success is established his conscious foresight becomes 
more apparent than the original consciousness of native power that risked every- 
thing for an opportunity to work out its own nature truly, and his own habits 
seem to support the judgment of superficial observers. They fancy that he cal- 
eulates more than he does, and hence his very example is quoted against the 
impulses which brought it to pass. But he remains essentially the same, for he 
is one of the adventurers who early discovered himself. Men and women of 
such independent spirit are apt to yield to the temptation to wax angry at the 
world before their success, and to remain indignant afterwards. But it is more 
sensible first to tolerate the doubts and then to accept the admiration of people 
whom they surprise, for the world is very artless and half-unconscious in its 
indifference and its regard. That is to say, it is proper to take the contingent 
fee for risking one’s life when the metal will not corrupt what is more lasting 
than brass. The point is to make sure of truthfulness; then suecess and fail- 
ure, poverty and riches, are but incidental details of life, and rightly contingent, 
because they are dependent upon more important and fundamental experi- 
ences. There is no difference in this respect between honest poets and honest 

1 Reflexions le M. de la Rochefoucault. 2 Life of William Blake, ‘* Pictor Igno- 
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merchants. It is the same with a lawyer who has not fallen into the error of 
imagining himself to be more or less of a man through admission to the bar. 
Indeed, contingency is of the essence of all of the best work that men do. It 
means that while the workman wants his three meals, he will risk one or two 
or all of them for the sake of spending his day as he likes, and for what he finds 
it to be worth. He hopes, and may even expect, both brass and that which out- 
lasts it; but he deliberately faces the probability of never getting either. This 
contingency is the same in nature and society; in courts, markets, churches, and 
hospitals ; in armies and navies, on land and sea, in every condition ; in loyalty 
to a king, in love for a woman, and in faith in a God. ‘An honest man’s the 
noblest work of God,” because he dares to do his duty and risk the fee. 

Once allow and make contracts for fees, and contingent fees follow, from the 
necessities of business. The backwardness of sume in admitting this conse- 
quence, as it exists in fact as well as reason, is owing to a dislike to making ex- 
press what, if necessarily implied, must follow with its advantages as a matter 
of course ; and to a somewhat over-professional habit of avoiding a statement 
which, while not affecting the facts, might be misleading, or might prejudice 
the volunteer in the minds of others. But it is hardly the most useful way 
to discuss great or small moral questions, or points of professional etiquette, 
to act as if we were defending some one of uncertain character before a jury 
of an equally uncertain character, and therefore were in constant danger of 
committing the accused to the prejudices, if not to the reason, of the jury. 
Indeed, we think it more prudent and certainly more agreeable to all con- 
cerned in a professional discussion to trust the profession to appreciate an open 
expression of opinion with reference to the point upon which it is made. If 
lawyers cannot be trusted for shat, we are mistaken in our esteem for our 
profession. But whatever professional habits of reserve affect the form of 
expression, men who are honest cannot come into satisfactory communication 
about ethics without speaking quite freely. In brief, moral questions must 
be discussed by men who trust each other, in order to come to any sound agree- 
ment. Therefore the first question, even in considering professional ethies, is, 
What is the prevailing practice of honest men, and what do honorable men do 
in certain emergencies? The first, immediate, and sweeping answer is: they 
take pains to do what they would not be ashamed to have universally known. 
The instinct of honor is always to be ready to face the facts, and to do and to 
consent only to such acts as are worth that price. 

The question now seems to be narrowed to this, whether lawyers as a profes- 
sion should hold themselves out as seeking business to be done for nothing in 
case of failure, and for a percentage in case of success. We do not think that 
the prospect of entering such a practice would attract many able men, not to 
speak of men of high character. Common sense requires a man of ability and 
character to make sure of getting a fair reward for the good work which he does. 
And here we have to say that the reward of a lawyer’s work is far, very far, from 
being chiefly pecuniary. The merchants are right when they say to young law- 
yers, ‘‘ You had your reward before you began business in your education and 
its pleasures ;” and the lawyers are right when they reply, Yes, and whatever 
befalls our fortunes we cannot lose the delights of what Dr. Johnson called the 
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‘copious and generous” study of the law. We mean that it is better fora young 
lawyer honestly to drudge and fight to get and to do a small paying business which 
he can control by his legal knowledge and skill, than to bid for a larger business 
by holding out the inducements of serving for nothing or a pittance, unless the 
enterprise succeeds. Our reason is that our conception of the profession is that 
while of course it is to make our living in the first place, it is to make such a 
living as will enable us to be good lawyers, and not such a living as will prevent 
that. Some most respectable members of the profession, who are not interested 
in the law itself to this extent, are, in this regard, less professional in character 
and less liberal in mind than many merchants whom we have known, and for 
whom the direction of affairs, the vigorous exercise of patient, shrewd, and pre- 
hensile talents, furnished their business with an illuminating quality which 
gave them as much pleasure in its exercise as in its financial success. The 
most of the richest and most successful business men whom we have known 
began in a small and rather independent way to become good managers, before 
they grew rich and powerful. Indeed, it is late in the day to say that now, in this 
country, England, and Europe, business is conducted with great knowledge and 
both high and liberal training by many men whose genius and character need no 
presuming recognition from any stilted standpoint of professional functionaries. 
And as for honor, some of us were taught by great merchants and small 
traders, before we ever knew a lawyer, honest or dishonest, the faith that wealth 
without honor is worse than contemptible, and that conscious honor is supremely 
better than applause, even the applause of honorable men. 

About ten years ago the brilliant Henri Taine, in writing about his impres- 
sions of the life of English lawyers, said of their fragmentary studies, ‘*‘ The com- 
pensation for the lack of philosophical theories and historical treatment is found 
in practice and frequently in routine.”' He then mentioned the great incomes 
from the practice of certain English lawyers; but, nevertheless, let the intima- 
tion stand that the fees were, after all, but a makeshift, in place of fuller profes- 
sional learning and enjoyment. This is not altogether foreign to the view even 
of the myst successful lawyers in this country. 

Lord Campbell, when he was Lord Chancellor, writes in his journal under 
the date of 1850, Aug. 17: ‘It is very irksome to write down the evidence in a 
long cause, — witness after witness being examined to the same immaterial 
facts; but every man is doomed to spend a considerable portion of his life in em- 
ployments unpleasant and unintellectual. I trust that I was patient as well as 
energetic in both courts.” ? 

This consideration, of course, affects very much the disposition of men who have 
not as much business as they want and know that they could do. They have to 
make up their minds whether to devote themselves to seeking business, or to seek- 
ing the law in order that business shall seek them in the long run. In the propor- 
tion in which they throw themselves more in one or the other direction do they 
gain or lose the highest and fullest rewards of the profession, — whether they in- 
cidentally make much more than a living or not. The few lucky lawyers who 


1 Notes on England. New York: Holt 2 Life. Am. ed. Jersey City, N. J.: F. 
& Williams. 1872. p. 262. D. Linn & Co. 1881. pp. 352, 353. 
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happen to make fortunes with their clients are sometimes to be congratulated, 
especially wheu they can feel that their knowledge, skill, and prudence have 
largely contributed to the general wealth. But the best of them like their law 
at least as well as their money and what it will buy. It is gratifying to see 
lawyers get rich, but it is still more gratifying to see rich lawyers who spend 
their days and nights in the good old ways, reading cases, comparing the books, 
“brooding over the facts ” of their cases until they find them pregnant with un- 
expected principles, and living in constant communication with other members 
of the profession, who are quick with interest in what will last. The question 
of contingent fees with rich and distinguished lawyers is settled in practice 
in that more or less easy way in which they write about it in general terms, 
with an occasional quarrel. But they do not feel the bite of the thing, as the 
men do who have much more energy and knowledge than business. These, 
whether young or old, have to face the direct question, whether they will pursue 
the law in the constant attitude of suppliants, or take the risk of the freer, more 
dangerous, perhaps, but still more inviting course of denying that in business, as 
distinguished from philanthropy, they owe the world a living any more than the 
world owes them one. We can puiut to men who have succeeded in each way. 
Nor do we affect to despise those who are sufficiently indifferent to professional 
etiquette to make sure of an honest living by getting it in vulgar ways. Neither 
do we find that those who by some good or evil furtune are removed from the 
necessity of considering whether they shall follow the nicest fashion or not, are 
more to be respected or trusted for sound views of professional or other ethics, 
or the practice of them, than the rough and less well-trained men who love the 
law and have a wholesome fraternal feeling for any worthy follower of it. 

It seems to us, then, that the question which we have been trying to throw 
light upon, from various quarters, is to be answered in one way upon principle, 
but in many ways by common sense. It is often right to bargain for contingent 
fees, but it may be, and probably would be, fur many lawyers an unfortunate mis- 
take to cultivate a practice of that sort in the ordinary affairs of common men 
of moderate means. The actual fact we suppose to be, that most lawyers, who 
depend upon practice for a living, do more or less contingent business, and do 
sorightly. The desirable position we imagine to be that in which one can afford 
the double luxury of being able to work at what he likes, for nothing if he 
pleases, and, when he does charge, to charge and collect fees of a magnitude 
approaching his own estimate of the value of his services. This, however, 
begins to sound like the Arabian Nights, and we will accordingly proceed more 
gingerly towards a burning poiut of controversy. 

If there is an exception to the prudential rule, which we have suggested, 
not to seek to base a practice upon contingent fees, it seems to us to be in the 
ease of actions against corporations for negligence. It is very common to abuse 
juries for their prejudices against corporations, and to slight if not to slander 
advocates who succeed in proving negligence against corporations. The gentle- 
men who manage corporations are apt to be especially indignant at plaintiffs, wit- 
nesses, and advocates who prove facts which the corporations legally authorize 
their own advocates to deny, and which their own witnesses may not recollect. 
Now, whenever we hear a director of a railroad corporation complaining of a jury 
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or abusing a “ poor man’s lawyer,” or “ a cheap lawyer,” — we believe the favorite 
phrase is among the gentlemen who have to pay large damages, — we feel safer 
as we take the next car. Doubtless corporations are frequently the victims of 
meanness and fraud ; certainly juries have their unjust prejudices, and advocates 
sometimes go too far: but familiarity with directors of corporations will hardly 
convince an impartial person that they do not need such popular air-brakes as 
jury lawyers to bring them to a sudden standstill now and then. The officers of 
corporations say truly that they are constantly dealing with many nice moral 
questions, and that they could be more just, and benevolent also, if they were 
not in danger of being imposed upon by means of legal process. But since 
society cannot be arranged so conveniently, the community cannot dispense with 
the very efficient motive of fear as a means of stimulating the prompt applica- 
tion of science to the safeguards of human life and welfare. The law of negli- 
gence is an attempt by adjudication to an approximate estimate of the degree of 
applied science which any place or people in question may reasonably be required 
to afford. Well-informed and intelligent officers of corporations know this, and 
understand that it pays the corporation better to be well-equipped and very care- 
ful. But the point in actions of negligence usually is, that an individual wishes 
redress fora personal injury. This is a subject which involves larger matters than 
the money sued for. It involves personal rights and individual freedom, with- 
out regard to riches, position, influence, or character. It means that civilization 
has reached that high pitch where the largest corporation, with international 
connections and the keys of the wealth of continents, can be forced to stop work 
by a beggar-boy for breaking the law, and made to answer through the mouths 
of learned and able counsel for its alleged offence. If this displeases any money- 
king, it is well for him to consider how long it has been since he, or his family, 
was in the pecuniary position of the plaintiff. Since America is a distinctively 
commercial country, and most lawyers belong to families supported by present or 
past trading, — “ tradespeople,” as some of the young ladies say before their stock 
goes down, —it is not only absurd for lawyers to affect superiority in honor to 
business men, but it is also simply ridiculous for rich men, the most of whom now 
alive have made their fortunes within the memory of the younger generations, to 
bluster against the exercise of personal rights by the people who are their own 
poor relations, or who are so much like what they themselves were not very 
many years ago, that their indignation sometimes suggests that lawsuits are 
disagreeable reminders of their quondam impecuniosity. The highest legal 
privilege which the richest corporation works for, and can receive, is to obtain 
from legislatures by statutes, cautiously framed, a moiety of the exalted rights 
which already belong to a person by the common law, and which no legislature 
can take from the poorest person, without a war or a revolution which might 
make civil war the resort of desperate men. It is an old story that the fox 
whose tail was cut off was laughed at by the crowd; but now it is the one fox 
who has the whole tail, and he can laugh at the tailless crowd. Corporations in 
the law are crowds of persons who want to avoid all the responsibility which 
they can legally avoid. This is most convenient for business, and an inestimable 
aid in developing the resources of a country and civilizing the world. But when 
personal rights are at stake, the law respects each of the persons more than the 
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crowd he belongs to. So do the juries, and so do other crowds whose interests 
are not at stake; and so do the counsel who are on the other side, as it happens, 
but who would not be full of the history of the law if they resented the advo- 
eacy of a wretch’s claim in a court of justice by fair means, no matter how his 
lawyer gets his pay, if he gets it honestly. Since the corporation lawyers make 
a specialty of their business, it is well to have them met by advocates especially 
prepared for them. We believe that a large part of the objection to contingent fees 
springs from such cases. But the fact that corporations sometimes find it econo- 
mical to pay large salaries to their counsel seems to show that the corporations 
are afraid of having to pay larger fees in case of success. This is admirable 
economy; but it is somewhat speculative, and is a very good illustration of the 
existence of what corporations say is often unjustly denied to them, — a soul, 
a very human soul. When the fees on both sides are contingent, the indig- 
nation is shared equally. It is a striking contrast that a practice which caused the 
enactment of the statute against maintenance, to which we have referred, to protect 
the poor against the rich, should now be coinplained of by the rich because thereby 
poor meu take advantage of them. There is a poetic justice in this revolution 
which shows what liberty means. Since this is a fact in the present, it may be 
well to quote the view of the great historian Gibbon upon the effect of a want 
of such opportunities for poor men against the rich. In speaking of the expense 
of litigation under the Roman law, he says: ‘Such costly justice might tend 
to abate the spirit of litigation, but the unequal pressure serves only to increase 
the influence of the rich, and to aggravate the misery of the poor. By these 
dilatory and expensive proceedings the wealthy pleader obtains a more certain 
advantage than he could hope from the accidental corruption of his judge.”? 
To set up business as a poor man’s friend for shares is hardly the moral of 
the historian’s complaint. But it is a good lesson to learn that one mode 
of corruption is not much better than another in the long run, and that the cor- 
ruption which might result from too much power in the hands of rich men may 
possibly be prevented or lessened by making them pay heavily or fight hard 
whenever they ignore the law which gives them their standing. For lawyers 
to inveigh indiscriminately against litigation as an evil seems to us an absurdity. 
It would be as reasonable for doctors to denounce vaccination. It is an evil in 
one sense. It makes men sore, but it prevents the small-pox. Why should it 
be an evil for persons who disagree to get well-educated men, especially trained 
to discuss matters upon which men disagree, to conduct their dispute or quarrel 
to a close according to established precedent, or principle, custom, and decency ? 
The existence of corrupt practices is not a complete answer to this question, 
unless all the lawyers and clients are corrupt. We sometimes hear soldiers 
recommend courts-martial as a moral panacea; but since the Whittaker case 
even the soldiers have ceased to play the demigod iu judgment. The greatest, 
the best, and the most powerful men and classes of men who most fully represent 
existing practices and tendencies must be considered with at least as much regard 
as the smallest, worst, and weakest, by observers who would get sound convictions 
about what it is right to do under present circumstances, either along with, or up 


1 The History of the Decline and Fall of Crosby & Nichols. 1862. Chap. xiv. pp. 
the Roman Empire. Milman’s ed. Boston: 384, 385. 
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against, or down against popular impressions. Dr. Johnson, when he was sixty- 
four years old, said to Sir William Forbes, “A lawyer is to do for his client 
all that his client might fairly do for himself if he could.”+ He adds: 
“There must always be some advautage on one side or other; and it is 
better that advantage should be had by talents than by chance. If lawyers 
were to undertake no causes till they were sure they were just, a man might 
be precluded altogether from a trial of his claim, though, were it judicially ex- 
amined, it might be found a very just claim.” Mr. Boswell sagely observes, 
“ This was sound practical doctrine, and rationally repressed a too refined seru- 
pulosity of conscience.” 

We are not much affected by disquisitions upon the probable horror with 
which English barristers and judges, especially of an earlier day,— for it must not 
be forgotten that Englishmen have learned almost as much as we have during 
the past hundred years, — would regard customs which differ from their own. 
It reminds us of Rollin’s Ancient History to hear American lawyers who have 
found it chiefly necessary to read English books to learn how to behave and 
what to think about professional ethies in our own home. Lord Campbell, in 
his journal under the date of Oct. 14, 1849, writes: “‘In law books we are 
not only greatly excelled by the French and by the Scotch, but even by the 
Americans ;”* and we do not need to cite an authority to strengthen our own 
conviction that the excellence of Americans extends beyond law books, — to laws 
and customs and areasonable spirit. We are happy to belong to that part of our 
countrymen who are glad to learn from the old country and from all foreigners, 
including the Chinese, but are very well contented at home. Americans who 
have this disposition seem to us to resemble the best Englishmen of every genera- 
tion in weightier matters than the temporary rules about the hour when the 
money should pass between a man with a gown on and the man who pays for an 
argument, to show that a third party who made it owes somebody for the stuff. 

About ten years ago Anthony Trollope, in giving the result of his observation 
in this country, wrote: * “TI have been inclined to think that there is an unnec- 
essarily slow and expensive ceremonial among us in the employment of barris- 
ters through a third party; it has seemed that the man of learning on whose 
efforts the litigant really depends is divided off from his client and employer by 
an unfair barrier, used only to enhance his own dignity and give an unnecessary 
grandeur to his position. I still think that the fault with us lies in this direo- 
tion.” He adds, nevertheless, ‘‘ But I feel that I am less inclined to demand 
an immediate alteration in our practice than I was before I had seen any of 
the American courts of law.” This statement is a very fair one from an Eng- 
lishman, and, although upon a different point, may be taken to illustrate the 
difference of feeling which an American layman or lawyer has when he reasons 
about the theory of contingent fees or observes the practice of honorable advo- 
cates so remunerated, and when he sees some of the practices which the less 
scrupulous members of the bar attach to contingent business. There is no abso- 
lute doctrinal line to be drawn in the matter. The distinctions to be made are 
practical, and dependent upon the circumstances of each case and the characters 
1 Boswell’s Life of Johnson. London: Bell ® North America. New York: Harper & 
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of the advocates and the clients. Since nature selects lawyers as a class to 
hold up their side of the burden of society, they by such service pay the price 
for such selection. A part of the price is the regard with which they have to 
observe and practice what will prove to others that confidence in them is well 
founded. One of the elements of such proof is the absence of being too willing 
to be another man’s man for his money, his favor, or our own comfort, ambi- 
tion, and victory. The contingent fee which one cannot always be sure of, but 
which is always worth working for, is one’s own self-respect. If this is earned 
the other contingent fees will probably be right, and very likely fewer will be 
offered. If you whip a streain, some fish rise to the bait without being hungry, 
and fish are said to have colder blood than men. The question of contingent 
fees is — when to stop fishing for clients; and, after you have the clients, when 
to stop fishing for facts. 

This view of our profession, its motives and its rewards, appears to be essen- 
tially consistent with sentiments which have been cherished by a long line of 
able and noble counsellors, advocates, and judges, living and dead, as the 
foundation of some of the best as well as the happiest experiences which human 
nature has ever yielded to true devotion to private good, and an honest regard 
for the public weal. 

Cuartes E. GRINNELL. 


Hon. Richard H. Dana. — Action of the Bar of the Circuit Court of 


Boston, Massachusetts. — We are indebted to the Boston Daily Advertiser, of 
Jan. 20, 1882, for all of the following report except the speech of Judge Hoar. 
On the 19th day of January, in the room of the United States Circuit Court in 
Boston, a meeting of the bar of that court was held to take action upon the 
death of the late Richard Henry Dana. The Hon. William G. Russell was 
unanimously chosen to be chairman of the meeting. Upon taking the chair, 
Mr. Russell spoke as follows : — 


“ Brethren of the Bar: Called by your courtesy to the chair, I do not intend to 
trespass upon your patience or the usages of the occasion by any words of my own. 
But when the first suggestion of this meeting was made, it instantly, vividly, recalled to 
my memory, as it must have done to many of the elder brethren, a like occasion, when 
we met in sadness at the death, and that, too, in a foreign land, of that wondrous orator, 
that great magician of thought and language, Rufus Choate. At that time, more 
than twenty years ago, — and they have been twenty years of varied labor and distin- 
guished service on the part of Mr. Dana, — he had already received the shock from which 
he never quite recovered, and in a few hours was about to take a long leave of the bar 
and his home, for a voyage round the world in a but half-successful quest for health and 
strength. He spoke under strong emotion; and if in his words we trace the influence 
of the great master who was the subject of his speech, it was because the mantle of his 
eloquence had fallen with its inspiration upon the younger prophet, poet, orator. You 
will then pardon me if I read from the printed page, cold and dead as they may seem 
compared with his glowing utterance, a few brief extracts from the record of that occa- 
sion. They will go far to justify whatever may be here said of his powers of speech, — 
to justify that comparison, which is inevitable, between him and his great compeer and 
antagonist at the bar. 

« «« The wine of life is drawn.” The “golden bowl is broken.” The age of miracles 
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has passed. The day of inspiration is over. The great conqueror, unseen and irresist- 
ible, has broken into our temple and has carried off the vessels of gold, the vessels of 
silver, the precious stones, the jewels, and the ivory, and, like the priests of the Temple 
of Jerusalem, after the invasion from Babylon, we must content ourselves, as we can, 
with vessels of wood and of stone and of iron. With such broken phrases as these, Mr, 
Chairman, perhaps not altogether just to the living, we endeavor to express the emotions 
natural to this hour of our bereavement. Talent, industry, eloquence, and learning 
there are still, and always will be, at the bar of Boston. But if I say that the age of 
miracles has passed, that the day of inspiration is over; if I cannot realize that in this 
place where we now are the cloth of gold was spread, and a banquet set fit for the gods, 
— I know, Sir, you will excuse it. . . . Sir, I speak for myself, —I have no right to 
speak for others,— but I can truly say, without any exaggeration, taking for the 
moment a simile from that clement which he loved as much as I love it, though it rose 
against his life at last, —that in his presence I felt like the master of a small coasting- 
vessel, that hugs the shore, that has run up under the lee to speak a great home- 
ward-bound Indiaman, freighted with silks and precious stones, spices and costly fabrics, 
with skysails and studdingsails spread to the breeze, with the nation’s flag at her mast- 
head, navigated by the mysterious science of the fixed stars, and not unprepared with 
weapons of defence, her decks peopled with men in strange costumes, speaking of strange 
climes and distant lands.’ 

“ Alas, how true, how sad, how apt, the closing words of this lament! 

“*But all this is gone for us. We are never to see him again in the places that 
knew him. To think that he of all men, who loved his home so, should have died among 
strangers! That he, of all men, should have died under a foreign flag! I can go no 
further.’ 

“It has been thought convenient, brethren, in accordance with modern usage, that reso- 
lutions should be prepared in advance, before calling together the members of the bar. 
Mr. Hale has prepared resolutions, which he will now present for your consideration.” 


George S. Hale, Esq., being thus called upon, said : — 


“Mr. Chairman, after conference with some of the nearer friends of Mr. Dana, I have 
ventured to assume that office, and will ask your permission to read these resolutions : — 

“* Resolved, That the bar of the Circuit Court have received with sincere sorrow the 
* announcement of the death of Richard Henry Dana, for many years one of the most 
eminent members of his profession, and during a period of great interest and national 
importance the official representative, before that tribunal, of the government of the 
Unired States; and desire now to express and record their sense of his great natural in- 
tellectual abilities, of his high professional character and attainments, of his power and 
eloquence as an advocate ; of his capacity, industry, and learning as a jurist ; of his love 
of liberty and law, and of the honorable ambition and dauntless devotion with which he 
maintained the cause of his clients, and of his country, as well as of those whom, as he 
believed, its laws oppressed. Descended from ancestors who had honored themselves and 
this Commonwealth by a like devotion, — by faithful labor in the same honorable and 
exacting profession, — by judicial service, and by eminence in literature, he increased 
the fame he inherited, and maintained the honor of the shield he bore, and of the weapons 
which he wielded, in every field of service. His associates commemorate here his quali- 
ties, his merits, and his attainments as a lawyer, an advocate and a jurist, and remem- 
ber how much his original and powerful discussions of the principles which should 
regulate the rights and relations of separated States in the midst of internecine conflicts 
influenced and directed the final establishment of an American system of the laws of 
civil war. They recall the affluence and breadth of learning, and the vigor and power of 


} 
¥ 
4 
a 
q 
a 
q 
a 


GENERAL NOTES. 255 


intellect with which he illuminated and expounded the law of nations as enlarged and de- 
veloped by the New World, redressing the balance of the Old ; they remember also that 
the rescued slave, to whose cause he gave the early efforts of his fearless eloquence, led 
the way to freedom for millions of his race, who will preserve the memory of their advo- 
cate and champion ; and that, although his great success in that branch of our law 
which deals with the sea may be forgotten, his admirable, and now classic narrative — 
simple, striking, and picturesque — of the experiences of an Amcrican sailor will always 
carry his name with his country’s flag, — 
“* Wide as the waters be.’ 


“* Resolved, That the attorney for the United States for this district be requested to 
present these resolutions to the Circuit Court, and to move that they be entered on its 
records, and that a copy be sent to the family of the deceased.’ ” 


Mr. Hale then continued: — 


“Before I sit down, I trust, Mr. Chairman, that I shall be pardoned for uttering a 
few words of personal feeling, in addition to this attempt to express the general senti- 
ment of the.bar for its kind consideration. You have aptly quoted, Sir, from the 
eloquent words with which Mr. Dana rivalled the great subject of his glowing eulogy, 
and charmed our younger ears more than twenty years ago, when about to seek upon 
that element which, after his early baptism in its influences, seemed almost native to him, 
the restored health which preserved him for us so long — for great and honorable public 
service. For him too, at last, the wine of life is drawn among strangers and on a foreign 
shore, — perhaps ‘ with throbs of fiery pain ;’ but, we are glad to remember, ‘ with no 
cold gradations of decay.’ And some of us who knew and were proud of both are here 
to pay to him our tribute of respect, admiration, and personal regard, — to call upon the 
living, who knew him in vigorous life, to bear witness now, and to those who will follow, 
—that he stood before us a noble and striking example of natural genius, of forensic 
ability, of vigorous and assiduous devotion to his chosen pursuits, of dignified patriot- 
ism and honorable ambition, and of a fearless love of his country and of her children of 
every hue, unawed by influence or by force; which counted no risk, which could not 
bear with patience any injustice, perpetrated as he thought in her name, or assent to any 
unworthy act, in his efforts to right that injustice or to win his own reward, if official 
or public recognition can be called the reward of such efforts. He was, indeed, a re- 
markable man, not without qualities — striking, like himself —which awakened active 
and sometimes sharp opposition, but outweighed in the balance of his greatness. 

“TI need not apologize in this presence for seeking some fitting words which might 
please his ear, if it were not dull and cold forever, from the classic page in which the 
great Roman orator described his own countryman: ‘At quem virum! dii boni! 
Oratorem enim hoc loco querimus — quis illo gravior in landando, acerbior in vitupe- 
rando, in sententiis argutior, in docendo, edisserendoque subtilior?’ Who was more 
impressive in eulogy of the great of the past, let me ask you, Sir, who have madc his 
chosen words your text, or you! who heard them on your native battle-field in praise of 
your ancestral heroes? Who was more scathing in his eloquent severity, let me ask 
you, Mr. Attorney, whose vigorous hand sent the power of this Commonwealth to 
bring from a distant State the ruffian whom his eloquent denunciation had stimulated 
to a cowardly midnight attack ; who was more sagacious, copious, instructed, and acute 
and clear in argument and discussion? Let me ask the members of our highest court, 
our Areopagus, whom his arguments assisted to the conclusions which have established 
a system of belligerent law on this hemisphere. I regret that I cannot ask that ad- 
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mirable judge who listened to him with such cordial approval within these walls, and 
so long adorned the bench to which he most addressed himself here. 

“But I cannot touch him on every side or depict the variety of his powers. We 
cannot say that an Ovid was lost in our Murray, but we might almost say we had found 
an Erskine in our Defoe. The youth who could pen a narrative that will always enchain 
the interest of young and old ; the lawyer who, careless of odds, could meet the giants 
of his day without fear or shrinking and secure success; the ‘ brahmin’ of New Eng- 
land, who could give his unrewarded efforts to the ignorant and degraded ; the eager advo- 
cate, who loved the rapture of the strife, and could yet give his days and nights to the 
study of the law, —not harsh and crabbed to him— But why should I go on when [ 
see around me so many more fit for this occasion ? 


“« With a noble nature and great gifts 
- Was he endow’d. ... 
Built on a surging subterranean fire, 
That stirred and lifted him to high attempts; 
So prompt and capable, . . .- 
He nothing lacked . . . 
. . « In soldiership except good fortune.’ 


“TI submit these resolutions, and move that they be adopted.” 


After a few moments of hesitation, in which a friend of Mr. Dana was modestly 


waiting for some other one to speak first, Causten Browne, Esq., rose and pro- 
ceeded as follows : — 


“ A few weeks ago, while we were mourning the loss of two men, just fallen at our 
very side, our hands still warm with the pressure of their last friendly grasp, — men 
bound to us, and we to them, closely, intimately, tenderly, by the ties of daily and 
familiar intercourse, — suddenly came the news that another lay dead, far away beyond 
the sea, far away from his professional home and brethren, —a man whose face none of us 
had seen for years, whom very few of us had ever known intimately, but whose death 
instantly affected us all with a sense of large and irreparable loss. Our feeling was not 
so much that a comrade was gone from our professional ranks, as that a distinguished 
and honored name was struck from the roll of our living brotherhood, another star had 
disappeared from our sky. The thought of many of us went back (as did yours, Mr. 
Chairman) to a certain memorable morning, more than twenty years ago, when we 
were startled and grieved as one man by the announcement — coming, as his did, from 
a foreign shore —of the death of Rufus Choate. The association was a natural one. 
Mr. Dana’s most distinguished work (unless his arguments in the Prize Causes be ex- 
cepted) was done while Mr. Choate was at the height of his fame and in the fullest 
enjoyment of his wonderful powers. Much of it was done as his chosen antagonist. 
Certainly there was but one Choate. Mr. Dana, however, stood very close behind him, 
as close as any man in our time, in the union of professional learning with the power of 
advocacy and the grace and charm of elegant scholarship. 

“ Mr. Webster grandly said of the death of Judge Story, ‘ Sol occubuit nulla nor secuta 
est.’ It might have been as well said of the bar of Massachusetts when Mr. Choate’s 
splendid career was closed. If no night followed, we are indebted to nothing any more 
than to the brilliancy of Mr. Dana’s powers and accomplishments in the law. 

“His reputation as an advocate, a scholar, and a jurist reached throughout and be- 
yond our own country, and, far as it reached, reflected honor upon this his professional 
home. His death, like that of Choate and of Curtis and of Thomas, has diminished the 
distinction of the bar of Massachusetts. We do well, then, to gather here to-day to pay 
respect to his memory. 


f 
YIIM 


GENERAL NOTES. 257 


“The lapse of years since he was here among us is favorable to a just estimation of 

his character. He was for a long time before his death removed from that near associa- 
tion with us which might make intelligent discrimination seem jealous and hardly kind. 
He would have himself disdained to invoke the rude nil nisi Lonum in behalf of his own 
memory. But truly there have been few men at this bar who, being as strong as he was, 
needed apology as little. To my mind his most conspicuous quality was one which, 
we shall agree, must underlie any first-rate character for the purposes of either profes- 
sional or public life, —I mean independence of spirit. That was his dominant quality, 
ruling and shaping and coloring other qualities in him. ‘That he had certain defects 
which are apt to accompany it need not be disputed, nor need we now give them much 
thought. That fundamental and sovereign quality of independence of spirit always, 
upon a deliberate judgment, commanded our respect. It is well to be able to win men’s 
liking. It is better (if the choice must be made) to command their respect. And so 
to-day we recognize in our departed associate a man who never, through fear or favor, 
suppressed an honest conviction or turned his back upon an unpopular duty. That of 
itself is no bad record. 

“Tt is commonly, and I suppose rightly, believed that his too inflexible or too 
aggressive assertion of his own judgment was a hindrance to his advancement in public 
life. If it be so, while we must regret that he was denied the opportunity and the 
country denied the advantage of his employing in high public station his rare gifts and 
accomplishments, we may still regard with some satisfaction the spectacle of a man of 
first-rate capacity suffering political disappointment for lack of the ability to yield, defer, 
and conciliate. It is a somewhat uncommon — perhaps a too uncommon — spectacle, 
and is not without dighity. Certain it is, that if he somehow fell behind in the distribu- 
tion of honors or prizes after the victory was won, no man was more welcome than he 
in the front of the battle in the early and stormy days when fighters were few, and the 
cause hazardous to the fortunes and reputations of its supporters. It was an admirable 
and amiable trait in Mr. Dana that he was always ready to give freely his best profes- 
sional service to the poor and needy, the desolate and the oppressed. Some of his 
labors in this sort were performed under such conspicuous. circumstances as to have 
become historical. But there were many occasions of a perfectly private character, 
some of them coming within my own experience, when he threw himself — the whole of 
himself — with the utmost readiness and cordiality into very arduous and professional 
labor without expectation or wish of any reward except the gratitude of his clients. We 
must not fail to remember him as he was in social life. When he laid aside his profes- 
sional work he laid aside its weapons, and was a genial and good-humored as well as a 
most stimulating and interesting companion. No better conversation than his, I sup- 
pose, was known here in his day, none richer in the fruit of generous culture, none more 
radiant with wit and bright original suggestion. For myself, I turn with sincere regret 
the page of my own life which embraced my acquaintance with him, —I think we shall 
not miss him less for many years to come.” 


Next arose Mr. Caleb W. Loring, whose words, in substance, were as fol- 
lows : — 


“ Tt was my good fortune when at the law school to be at the same table with Mr. Dana. 
I remember very we'l the pleasant wit for which he was famous then. His brother was 
also at the same table, and we then thought that he was still more brilliant; but he died 
unknown to the bar. Mr. Dana, after leaving the law school, finished his education in 
the law office of Charles G. Loring, in whose office more members of the Suffolk bar 
have been educated than in any other. Mr. Dana had a warm affection for Mr. Loring, 
and it was warmly returned. Afterward it was my fortune to be Mr. Dana’s junior in 
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a case before the bar, as well as to be the junior of a great many of the leading lawyers 
of the time. I had an opportunity to see and test the abilities of Mr. Dana more than 
those who did not see him in that way. I know no one who could seize a case so quickly 
as he. He would instantaneously take its points. He would argue in a form as 
thorough as an oration of Cicero from the beginning of the case to the end. Perhaps 
we had no better orator than Mr. Dana at the bar.” 


Mr. Loring spoke also of the case of the Nautilus, and of the subsequent 
attack which injured Mr. Dana’s health so that he never fully recovered. High 
praise was given to his ‘Two Years before the Mast.” Mr. Loring regretted 
that Mr. Dana was not confirmed as minister to England, saying he would 
have honored the country in that office, and closed with commendatory mention 
of his great work for international law. 

The Hon. Dwight Foster spoke next. He disclaimed an intimate acquaint- 
ance with Mr. Dana, and could only voice the general respect and admiration 
so widely felt for him. Speaking of the ‘‘ Two Years before the Mast,” he said 
it is likely to be read hereafter as widely as ‘* Robinson Crusoe” or the “ Swiss 
Family Robinson.” In spite of studied attempts to injure Mr. Dana in his pro- 
fession and socially, — and he was more than ordinarily sensitive to such attacks, 
— he devoted himself earnestly to his profession. The course he pursued illus- 
trates the character of the man. He was of the stuff of which heroes are made. 
He would prefer to be in a minority if he thought he was right. Mr. Foster 
then spoke of Mr. Dana’s valuable services in the constitutional convention of 
1853, and of the gain to his reputation therefrom. His position at the bar from 
1850 to 1860 was remarkable. For his achievement in the Dalton divorce case 
Mr. Foster compared him with Erskine. His arguments were ingenious, 
learned, and accurate. Mr. Foster concluded with praise of Mr. Dana’s work 
for the prize laws of the country, and for his services upon the ill-starred Halifax 
commission. 


Judge E. R. Hoar said: — 


“ Mr, Chairman and Gentlemen of the Bar: 1 feel that on this funeral occasion my 
place should rather be with the mourners than with the speakers. In looking back over 
the career of Mr. Dana, I find myself in the presence of a whole life, —a life begun with 
my own, and extended over more than fifty years of intimacy and love. To consider 
\. hat this life of my friend has been, what results it has brought forth, would be to my 
feelings rather the occupation of quiet thought than of public discussion. 

“ We entered Harvard College together fifty-one years ago, fifteen or sixteen years old, 
—two boys not grown. I remember most vividly that manly, plucky, sturdy little boy, 
with his great composure and self-possession, with his resolute joining in all athletic sports, 
ready to meet anybody of any size, and never to be put down. We were classmates for 
more than two years. Scholarly, thoughtful beyond his years, and social, he was suddenly 
attacked with a disease of the eyes, which made it impossible for him to go on with his 
studies. The limited means of his father made the son unwilling to subject him to the 
expense of a long sea voyage, which was thought to be the best remedy, and of his own 
choice he determined on undertaking the ‘two years before the mast,’ from which he 
brought back that classic which is the lineal successor of ‘Robinson Crusoe.’ After 
completing his course of study and taking his degree at Cambridge, he made a thorough 
preparation for the bar under the teaching of Story and Greenleaf and in the office of 
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Mr. Charles G. Loring, and rapidly gained distinction in his chosen profession. Of his 
powers as an advocate it is enough to name the Dalton case, where he had against him 
on the bench the most dangerous opponent who ever undertook to settle a verdict from 
that vantage ground, Judge Merrick, as well as Mr. Choate for opposing counsel ; and, 
if I remember rightly, the two could rescue but a single juror from the effect of the 
encounter. 

“I do not recall having ever been opposed to him in the trial of a case ; though I 
have differed with him upon a good many subjects, public and private. But I always 
admired Dana,—right or wrong. He was superficial in nothing. He was the man 
of all my associates who impressed me as a man of genius. He had a large capacity 
for great subjects and great occasions, and made himself the master of whatever 
he undertook to do. His contributions to political discussion were of a high order, 
and many of them extremely effective. His eulogy on Mr. Everett before the city of 
Cambridge, and his noble oration at the Centennial of Lexington, have rarely been 
equalled by contemporary oratory. His arguments in the Prize Cases were probably as 
valuable a contribution as was made by any one in civil life to the national success in 
the civil war. ° 

“ And yet, in looking at these great powers and great achievements, I cannot help 
feeling that the results of his life have not been all that they might have been — 
certainly not for himself. Victor on many fields, he was never one of those victors to 
whom belong the spoils. At critical periods in his career, when he seemed about to 
enter on a field fit for him, some impediment intervened. More than once his health 
gave way. He was the object of mean and malignant detraction. A certain hauteur 
towards strangers or acquaintances disaffected those around him. His sudden death 
has prevented the completion of the great work which was to be his monument. 

“ His social position, and what would be called his social advantages, never helped 
him, but were a hindrance. He turned his back upon all social favor in this community, 
when, with his living to get, and his young family to support, he took up the cause of 
the slave and the fugitive, when merchants and financiers, ladies and scholars, frowned 
upon him. And I have often thought that if, instead of being born in Boston or Cam- 
bridge, the grandson of a Chief Justice, the son of a distinguished scholar, and (I say it 
with all respect) being a devout adherent of the Church of England, he had been born 
thirty or forty miles inland, and the son of a Congregational deacon, coming from the 
district school, the farm, and the wooden meeting-house, — he would have been the 
foremost man in Massachusetts, by all men’s acknowledgment. 

“ As I came here this morning a friend repeated to me a remark of that great man 
who so long adorned and dignified this temple of justice, Judge Sprague: ‘ The 
best legal arguments I have ever heard are Mr. Dana’s, except perhaps some of Mr. 
Webster’s.’? That from Judge Sprague, who had heard every great lawyer of New 
England, and most of those of the country, a man of measured accuracy of statement, 
and whose judgment was so keen and sure, would seem to me, from a professional point 
of view, a sufficient laurel to lay upon Dana's grave.” 


The resolutions were unanimously adopted, and were presented to the court. 
Judge Lowell spoke as follows : — 


“ Mr. Attorney and Brethren: Within one short week our bar were called to mourn 
the loss of three men admitted to practice in the same year, — John P. Healy, the wise 
and trusted counsellor; John P. Putnam, the upright, learned, and beloved judge; 
Richard H. Dana, the brilliant advocate, author, and statesman. Your resolutions 
embody, in eloquent and fitting terms, the admiration and respect which we all feel for 
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Mr. Dana’s memory in the three departments which I have mentioned, and especially 
as a fearless champion of the oppressed, which is his proudest title to the gratitude 
of his countrymen. In a more familar and desultory way I will make a few remarks 
upon our friend’s position and practice as a lawyer. This is a fitting place for such 
remarks, for it was here that his practice began, and it was here that he devoted 
his matured powers to the service of the United States, at a time when they needed 
the wisest counsel and ablest advocacy in settling great national and international 
questions arising out of the war. These services have been eloquently and truly set 
forth in your resolutions. Among the most notable were those rendered in The Prize 
Cases, 1 Black’s Reports, p. 635, in which the doctrine of prize as applied to civil wars 
was definitely determined by the highest court, in conformity with the statesmanlike and 
exhaustive argument of Mr. Dana, —an argument which called forth the admiration of 
the bench as well as of the bar. This was but a specimen of much efficient work done in 
the more limited sphere of this circuit, but with equal ability and like lasting results. 
In less striking, but highly important matters, in connection with this office, Mr. Dana 
rendered services which secured him the gratitude of a large body of his fellow-citizens. 
After the law points in prize cases had once been settled, most of these cases were unde- 
fended, and their disposal was left very largely to the discretion of the district attorney, 
Mr. Dana was so careful and successful in cutting down charges and commissions, and 
securing the best results for the navy from their captures, that a great many prizes were 
sent to Boston for the very purpose of securing his valuable administration of them. 
Having knowledge of these things as a prize commissioner, I feel especially moved to 
pay this tribute to his fidelity and care in matters which a man of even less large, and, 
as some persons have thought, rather unpractical views and habits of mind than his 
might have overlooked without censure. He was aided by efficient assistants; but this 
service was due to his own initiative. Mr. Dana’s early practice, following naturally 
from the great success of his first book, —a true and real romance of the sea, — was in 
the District Court here in admiralty, and a life-long friendship and mutual admiration 
grew up between him and Judge Sprague. The judge felt and said that the spread of 
his own reputation was due in a considerable measure to the care with which Mr. Dana 
had preserved notes of the opinions orally delivered in the District Court, which made the 
first volume of Sprague’s Reports possible, and which, imperfect as they may sometimes 
be, are of the greatest value, and a large part of all we have of the decisions of that master 
of the law of admiralty. Mr. Dana himself was a master in that line, and nothing can 
surpass the power and acuteness and admirable presentation of certain points of admir- 
alty law which he has given in his occasional contributions to our legal literature. 

“ Asa lawyer Mr. Dana filled my idea of a great barrister; not well fitted to deal with 
clients, somewhat contemptuous of details, incapable of popularity, as an attorney he 
could not succeed ; but when a great cause demanded lofty powers and unusual exer- 
tions, he rose to the occasion, and commanded the admiration of friends and opponents 
alike by his fearless championship in an unpopular cause, in spite of obloquy, and even 
of personal danger, by the largeness of his views, the acuteness of his suggestions, and 
his brilliant eloquence. He was the last of our orators at the bar. The conversational 
and business-like method of address now prevailing was not to his taste, and was not 
sufficient for him. His style was carefully formed upon the best models, and was equal 
to those models. He has made arguments which were never surpassed in this or any other 
court. He rejoiced in large cases, ‘ fit for a man to be in,’ as Mr. Choate once said to 
him of one which they were trying in this room. He was very great in difficult cases, 
and the more difficult the case the greater was his argument. He was once trying 
a very important and celebrated criminal slave-trading case in behalf of the govern- 
ment, when, at the close of a day, the evidence being in, his assistant discovered a slight 
but vital gap in the evidence. Mr. Dana had gone to his home in Cambridge. The 
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assistant set to work, and, by great exertions, discovered and brought up a witness from 
Cape Cod, hiring a special train for the purpose. At the opening of the court the 
evidence was offered, was admitted by Judge Sprague, and completed the government’s 
case. Mr. Dana’s remark upon this was, ‘ Lothrop, you have spoiled my argument.’ 
He had been fully prepared to show by argument that the gap in the evidence was no 
gap at all, and was naturally disappointed, though the verdict, which had been doubtful, 
was made sure. 

“ Mr. Dana’s tastes and talents were largely literary. Here he had more than talent; 
he had genius. His first book will, I believe, be read with delight by generations yet 
unborn. His last book was to have been a tribute to the profession, a work upon inter- 
national law, upon a new and large scale, — a subject which admitted of high literary 
as well as legal treatment. I fear that the foundations of that work have been laid so 
broad and deep that time has not remained for a completion of the main edifice itself. 
If this should prove to be the case, the loss will be great, nay, it will be irreparable. 
In ecclesiastical law and in the discipline of the church, of which he was a constant and 
devout member, in legislation, in politics, Mr. Dana performed work of great interest 
and importance, which I can merely allude to here. I may be permitted to close these 
brief and imperfect remarks with a personal reference. Mr. Dana was greatly and im- 
partially interested in the appointment of Judge Sprague’s successor as district judge; 
and, when the new judge was appointed, gave him in every proper way the most cordial 
and effective aid in disposing of the great mass of important business of the government, 
some of it involving new and important questions, which the illness of Judge Sprague 
had caused to accumulate. He was a most valuable amicus curia, interested, capable, 
suggestive. 

“ With cordial sympathy in your expressions of a loss which, humanly speaking, was 
premature, and in the respect and admiration which you have so eloquently expressed, 
the court orders your resolutions to be recorded, and that we do now adjourn in respect 
to the memory of our brother.” 


NOTES OF EXCHANGES. 


The Law Times, London, Dee. 31, 1881. 


Bankruptcy.— German Bankruptcy Law is the second of a series of 
articles. 


Ibid., Jan. 21, 1882. 

Sale.—The Furniture Hire System.— “That general mercantile customs 
which have frequently been the subject of legal investigation in the course of evidence, 
and have been sanctioned by the courts as reasonable and useful, will at last be recog- 
nized and adopted by the law, is a doctrine at once beneficial in the interests of trade 
and venerable in point of antiquity. Of such customs the courts will, in legal phrase- 
ology, take judicial notice ; in other words, no evidence is requisite to prove their exist- 
ence, but they are, in fact, engrafted into the body of the law. To the number of com- 
mercial usages that have thus obtained legal recognition must now, by virtue of a recent 
judgment, be added one, which during the last quarter of a century has become largely 
prevalent, namely, the mode in which furniture and other goods are leased upon what 
is commonly called ‘ the furniture hire system.’ The usual characteristics of the sys- 
tem may be briefly stated. The furniture-dealer agrees to let out the goods at a fixed 
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price payable by periodical instalments, and it is stipulated that until all these have been 
paid the property shall remain in him. If any instalment is not paid when due, he is to 
be at liberty to resume possession of the goods, and the hirer is to forfeit the instalments 
already paid; but if, on the other hand, all the instalments are duly paid, the furniture 
is to become the absolute property of the hirer. The legal aspect of the system has been 
frequently considered, and now that it has received authoritative sanction it may not be 
out of place briefly to review the principal decisions relating to it. 

“The case of Ex parte Powell, 34 L. T. Rep. n. 8. 224, L. Rep. 1 Ch. Div. 501, to 
which we shall first refer, occurred in 1875. A hotel-keeper, having hired under the 
usual conditions from one M., a dealer, a large quantity of furniture for his hotel, re- 
mained in possession of the goods until he committed an act of bankruptcy. Thereupon 
the trustee claimed the furniture under the fifteenth section of the Bankruptey Act 1869, 
as having been, at the commencement of the bankruptcy, in the order and disposition of 
the bankrupt as reputed owner, with the consent of the true owner. In opposition to 
this claim, M. relied on an alleged well-known custom of hiring out furniture, so that 
the possession of the goods would not lead to the reputation of ownership ; and, in proof 
of this custom, the evidence of several furniture-dealers was adduced. The Chief Judge 
in Bankruptcy held that the trustee was not entitled to the furniture, the bankrupt’s 
only interest in it being that he should have it as long as he punctually paid the price 
at which it was hired. He commented, moreover, upon the alleged custom as ‘ one 
which has been proved over and over again,’ and ‘of which the very slightest evidence 
(if any evidence is necessary) would be enough.’ On appeal, the Lords Justices never- 
theless held that the evidence of the custom was insufficient to prove that it was so well 
known that the ordinary creditors of the hotel-keeper were likely to know of it, and 
offered to direct an issue respecting its existence. This, however, being declined by the 
trustee on the ground of expense, the decision of the Chief Judge was affirmed. 

“ A similar case was next determined in Ireland. In Re Shaw, 11 I. Rep. Eq. 632, 
the proprietor of a hotel agreed with a firm of billiard-table makers to hire from them 
a billiard-table, which was to become his absolute property after the regular payment of 
a certain number of monthly instalments. The hirer paid one instalment, and was then 
adjudicated a bankrupt. In the opinion of the learned judge, no evidence was adduced 
adequate to prove a general custom of hiring billiard-tables, and it was on that ground 
decided that the table in question passed to the assignees of the bankrupt under the Irish 
Bankruptcy Act 1857, as being in his order and disposition with the consent of the true 
owner. 

“In Re Blanchard, 38 L. T. Rep. n. 8. 619, L. Rep. 8 Ch. Div. 601, the question 
was again discussed in connection with the law of bankruptcy. The debtor hired a 
pianoforte on what is known as the ‘three years’ system,’ with a proviso that in case 
the instalments were not paid, or in the event of the death, bankruptcy, or insolvency of 
the hirer before the expiration of the term, the vendors were to be at liberty to deter- 
mine the hiring, and take possession of the instrument. Abundant evidence having 
been given that the three years’ system was notorious in the mercantile world, and to 
the public generally, Sir James Bacon followed his previous decision, to which we have 
already referred, and adjudged the instrument in dispute to the firm from whom it had 
been hired. 

“ A new argument was set up on behalf of the trustee in Ex parte Crawcour, 39 LL. 
T. Rep. n. 8. 2, L. Rep. 9 Ch. Div. 419. One R. having agreed with C. & Co. to hire 
some furniture from them, it was, amongst other things, stipulated that, in the event of 
non-payment of any of the instalments agreed upon, C. & Co. might seize, remove, 
and retake possession of the furniture, as in their first and former estate, notwithstand- 
ing any payments made by R. It was contended that this provision operated as a license 
granted by R. to C. & Co. to take possession of his goods, and therefore amounted to 
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a bill of sale within sect. 7 of the Bills of Sale Act 1854; and, further, that the agree- 
ment, not having been registered, was void as against R.’s trustee. The Registrar in 
Bankruptcy was indeed induced to take this view, but on appeal his decision was re- 
versed. ‘It is said,’ observed Lord Justice Brett, ‘ that the agreement passed the prop- 
erty in the goods to R., and that by it he at the same time mortgaged the goods to C. 
& Co., and gave them a license to seize them. ‘The sole question therefore is, whether 
the property in the goods passed to R. In my opinion the property did not pass by the 
agreement. Nor do I think that the property passed by the delivery of the goods, which 
was made in accordance with the agreement. In my opinion the property could not 
pass until all the instalments had beea paid, and that has not been done yet.’ In this 
case, it will be observed, the question of order and disposition was not dealt with. 

“In Crawcour v. Salter, 45 L. T. Rep. x. 8. 62, L. Rep. 18 Ch. Div. 30, the hiring 
contract was in precisely similar terms to that in the preceding case. Before all the in- 
stalments were paid, the hirers, who were hotel-keepers, became bankrupt; and there- 
upon the questions of registration and reputed ownership again arose. The previous 
decisions were fully upheld by Vice-Chancellor Malins in the first instance, and subse- 
quently by the Court of Appeal, some remarks of the latter court upon the hiring sys- 
tem in general having an especial importance. ‘It is very common,’ said Lord Justice 
James, ‘ for hotel-keepers to hire furniture in this way; and if it is the common practice 
it negatives the foundation of the rule in bankruptcy as to reputed ownership, that the 
person who has the goods obtains fulse credit by the possession of them. He does not 
in this case, because everybody knows that it is so common for a hotel-keeper to obtain 
furniture in that manner.’ ‘I do not believe,’ the Lord Justice added, ‘ that any one 
gives credit to a hotel-keeper on the assumption that the furniture in his hotel is his 
own property.’ Lord Justice Baggallay expressed his entire agreement with these 
remarks, and Lord Justice Lush conferred upon the system a recognized legal status. 
‘ The custom referred to,’ he said, ‘is now so well known that I think the court ought 
to take judicial notice of it. No person dealing with a hotel-keeper ought to assume 
that the furniture belongs to him.’ It is superfluous to point out the wide importance of 
these dicta, and the rule they establish. It is of course open to argument whether they 
are applicable to persons who do not keep hotels. But that class at least and its cred- 
itors they will affect considerably. Greater caution will doubtless be exercised on the 
part of the latter, while the credit of the hotel-keepers will be impaired in proportion as 
their solvency will be less easy to gauge.” 


The Western Jurist, Des Moines, Iowa, January, 1882. 
Proceedings of Grand Jury. — How far Secret, by Edwin G. Merriam, of 
St. Louis. 


Hon. Horace Gray. — Current Topics, contains the following regarding 
the appointment of Chief Justice Gray to succeed Mr. Justice Clifford : — 


“In these days when political zeal is too often made the condition to honorable pre- 
ferment, it is good to see one having no claim but that of peculiar fitness for the place, 
because of his own sterling worth, large experience, and great learning, elevated to a 
position where such characteristics are the necessary qualifications for the office, and 
may be exercised in the accomplishment of great good.” 


American Law Record, Cincinnati, Ohio, January, 1882. 

Experts and Expert Testimony, by Nathaniel C. Moak (copied from the 
Albany Law Journal). The writer illustrates by one or two interesting anec- 
dotes the untrustworthiness of expert testimony ; and, in considering what is a 
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question of science for an expert and what is not, he quotes Herbert Spencer's 
apt saying, that “ science is simply higher development of common knowledge, 
and nowhere is it possible to draw a line and say here science begins.” 


Thomas Carlyle’s Studies for the Scottish Bar (originally published in 
the Scottish Law Magazine). —'The philosopher is shown in the favorable light 
of a defender of law. “ Its great charm,” says Carlyle, “ is that no mean compli- 
ances are requisite for prospering in it.” Carlyle ought to have been a success 
as a lawyer, for he was a demurrer by nature and belief. 


The New Jersey Law Journal, Somerville, N. J., January, 1882. 

Constitutional Law. — Provisos, by P. W. Cross, treats of certain provisos 
in statutes as affected by the provisions of a constitution, which declares that 
every law shall embrace but one object, and that shall be expressed in the title. 


The Law Journal, London, Jan. 7, 1882. 
Implied Contracts as to Chattels discusses the recent case of Robertson v. 
The Amazon Tug & Lighterage Co., L. J. R., January, 1882. 


Ibid., Jan. 14, 1882. 
Acting for Mortgagor and Mortgagee cites a few English cases. 


Sir John Holker, Q. C., succeeds the late Lord Justice Lush as a Lord Jus- 
tice of Appeal. He was born in 1828. 


Ibid., Jan. 21, 1882. 
The Year 1881 is a review of legal events in England during the past year. 


The Right Hon. Sir Richard Malins, ex-Vice-Chancellor of England, died 
Jan. 15, 1882. He was born in 1805. 


The Rights of Volunteers under a Settlement discusses the case of Paul 
v. Paul, 50 Law J. Rep. Ch. 14, Law Rep. 15 Ch. Div. 580, with reference to 
what it characterizes as ‘the judicial habits” of the late Sir Richard Malins in 
favoring what he believed to be “‘ the natural justice ” of the case. 


Journal du Droit International Privé et de la Jurisprudence Comparée. Fondé 
et publié par M. Edouard Clunet. 1881, Nos. IX. and X. Paris: Marchal, Bil- 
lard, et Cie, 27 Place Dauphine ; New York: F. W. Christem ; Boston: Little, 
Brown, & Co. 

The leading article in this number (“ Des rapports de droit international privé 
avec la France extra-continentale”), by Charles Brocher, Professor of Law in 
the University of Geneva, discusses the inter-municipal legal relations between 
France and her dependencies, — Algiers and those in the East, — showing that 
the French policy has been to coutinue in each dependency, so far as practicable, 
the application of the indigenous laws to the indigenous peoples. The article 
concludes with a timely sketch of the inter-municipal tribunals in Egypt. An 
interesting discussion of questions arising from the bankruptcy of a commercial 
firm established in several countries is also to be found in this number. 
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The Solicitors’ Journal and Reporter, Jan. 7, 1882. 
The Verdicts of Coroners’ Juries. 


Bankruptcy Law Reform is continued in this and the two following num- 
bers. 


Ibid., Jan. 14, 1882. 


In reference to the newly appointed Lord Justice, Sir John Holker, the Jour- 
nal says : — 

“ The appointment to one of the highest judicial offices of an ex-Attorney-General, 
still sitting on the Opposition benches of the House of Commons, is probably unparal- 
leled in legal history. One of the nearest approaches to such a thing was the appoint- 
ment, by Lord Brougham, in 1831, of Lord Lyndhurst, the ex-Lord Chancellor, to the 
office of Lord Chief Baron. In the case of Sir W. Page Wood, who was appointed by 
Lord Cairns to a Lord Justiceship in 1868, a long period of judicial service had inter- 
vened since he ceased to be a law officer.” 


What should be the Form of Mortgage? considers the question in view 
of the Conveyancing Act. 


Ibid., Jan. 21, 1882. 

“Mr. Justice North announced at Reading, last week, that the practice followed by 
some counsel, in defending prisoners, in stating facts in their behalf without proving 
them by evidence, had lately been under the consideration of the judges, and they had 
agreed that the practice ought not to be encouraged, and that the counsel should not be 
allowefl to make statements which could not be proved by competent witnesses. . . . 
The result of the rule will be to give a prisoner the choice of two alternatives. Either 
he must lose the benefit of counsel’s services and defend himself, in which case he cannot 
practically be prevented from laying his story before the jury ; or he must lose the bene- 
fit of bringing his version of the facts before the jury, and obtain the advantage of coun- 
sel, This does not appear a very reasonable state of things.” 


Egyptian Conveyancing is the striking title of an article criticising some 
conclusions of a writer in the Times. One might, perhaps, at first be inclined 
to suppose that a writer upon this subject inust needs follow the method of Mr. 
Potts, who, in order to discuss the question of ‘“‘ Chinese Metaphysics,” ‘‘ crammed” 
in the Encyclopeedia successively under the titles “‘ China” and “‘ Metaphysics,” 
and combined the information thus obtained. A firmer basis for a discussion of 
Egyptian conveyancing is, however, to be found in certain recently translated 
documents, which “ consist of papyri written iu the demotic or later handwriting 
of the Egyptians, and cover a period of about five hundred years, beginning with 
the reign of Darius and ending with the Roman conquest. They comprise 
deeds of sale, transfer, gift, partnership, and endowment, leases of houses and 
lands, bonds, mortgages, receipts for taxes and other payments, marriage con- 
tracts, marriage settlements, title-deeds, inventories,” &c., and are due to the 
research of M. Revillout, who has analyzed and translated into French some 
thousands of them. 


The Central Law Journal, St. Louis, Mo., Jan. 13, 1882. 
Bills of Lading, by Albert Hamilton, gives a full list of authorities. 


The Duty of Mutual Disclosure, by Charles Burke Elliott. 
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Ibid., Jan. 20, 1882. 
Equitab!e Liens upon Personal Property, by Benj. F. Rex. 


Limiting the Time of Argument of Counsel, by A. G. McKean. 


Ibid., Jan. 27, 1882. 


Tho Action of Malicious Prosecution. — Probable Cause, by John D. 
Lawson. 


The Albany Law Journal, Albany, N. Y., Dee. 31, 1881. 

The Guiteau Trial, by Prof. Horace E. Smith, of Albany, severely condemns 
Judge Cox for allowing the prisoner to interrupt and disturb the proceedings. The 
case of United States v. Davis, 6 Blatchf. 446, is cited to show that Guiteau might 
lawfully have been excluded from the court-room so long as he persisted in his 
misconduct. The editor does not agree with his contributor, and cites the Lon- 
don Times in support of his own view ; namely, that Guiteau was “ entitled to 
be treated like a crazy man or one afflicted with a nervous disease which he can- 
not overcome,” and as such could not be excluded. On page 522 the editor 
again touches upon this question. 


Ibid., Jan. 14, 1882. 
Privileged Communications by Client to Attorney cites many cases 
apropos of two recent decisions of the New York Court of Appeals. 


Tbid., Jan. 21, 1882. 8 


Is a Guest at an Inn negligent in not locking his Door? A number of 
ceases, chiefly English, are cited. 


Ibid., Jan. 28, 1882. 

Presence of Officer in Jury-room notes the disagreement of recent cases 
“as to whether the presence of the officer, having charge of a jury, in their 
room during their deliberations, will avoid a verdict of guilty, in the absence of 
proof that the prisoner was prejudiced thereby.” The writer of the article in- 
clines to the affirmative view, which is that of the Michigan and Kansas cases 
(42 Mich. 267 ; 20 Kans. 306), in which we quite agree with him. The article, 
however, cites recent decisions to the contrary in Illinois, Wisconsin, and two 
or three other jurisdictions. 


The American Law Register, Philadelphia, Pa., January, 1882. 

Maritime Liens, by Theodore M. Etting, of Philadelphia, after tracing the 
survival in maritime law of the primitive notion of a legal responsibility in the 
guilty thing, proceeds to examine the origin and classes of the liens in question. 


Marriage. — A note by Henry M. Rogers to the New York case of Van Voor- 
his v. Brintnall discusses the question how far the lex domicilii determines the 
capacity of the parties to enter into the marriage contract. In the principal 
ease it was held that where a man divorced by the courts of New York for adul- 
tery, and therefore prohibited by the statute from marrying again, went to Con- 
necticut with intent to evade that prohibition, married, and immediately returned 
to New York, the marriage was valid. 
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The note severely criticises the principal case and the Massachusetts cases 
cited in its defence; and, after examining a number of American cases, arrives 
at the following conclusions, among others: That a marriage valid where cele- 
brated is valid everywhere, so far as all questions of form are concerned. That 
while the lex loci governs in questions of form, the lex domicilii determines the 
capacity of the parties to enter into the marriage contract. As the learned 
annotator cites at some length the sharp criticism passed upon the Massachu- 
setts cases (Medway v. Needham, 16 Mass. 157; Sutton v. Warren, 10 Met. 
451) in the case of Brook v. Brook, 9 H. L. Cases, 193, it would have been 
well to notice Mr. Bishop’s vigorous counter criticism upon Brook v. Brook, 
substantially adopted in Commonwealth v. Lane, 113 Allen, 458. This is not 
the place, however, to do more than remark that the note seems to be a valuable 
contribution to the discussion. 


Lunatic.— Note by Marshall D. Ewell, of Chicago, discussing the liability of 
a lunatic on contracts partly executed. 


Fixtures. — Note by Marshall D. Ewell, citing cases. 
Parol Agreement to insure. — Note by Dwight M. Lowrey, citing cases. 


Certificate of Stock, with Blank Power of Attorney to transfer. 
Wrongful Assignment of same by Pledgee. — Note by Francis A. Lewis, 
citing many cases, chiefly American. 


NOTES OF CASES. 


THE SUPREME COURT OF THE UNITED STATES. 


Guaranty.— Notice of Acceptance.—Notice of Default of Principal 
Debtor. — ( Head-note.) —1. The rule requiring notice of the acceptance of a guaranty, 
and of an intention to act under it, applies only in those cases where, in legal effect, the 
instrument is merely an offer or proposal, acceptance of which by the guarantee is neces- 
sary to that mutual assent, without which there can be no contract. 

2. If the guaranty is made at the request of the guarantee, it then becomes the answer 
of the guarantor to a proposal made to him, and its delivery to or for the use of the 
guarantee completes the communication between them and constitutes a contract. The 
same result follows where the agreement to accept is contemporaneous with the guar- 
anty, and constitutes its consideration. It must be so wherever there is a valuable con- 
sideration, other than the expected advances to be made to the principal debtor, which 
passes at the time the undertaking is given from the guarantee to the guarantor, and 
equally so where the instrument is in the form of a bilateral contract, in which the guar- 
antee binds himself to make the contemplated advances, or which otherwise creates, by 
its recitals, a privity between the guarantee and guarantor. In each of these cases the 
mutual assent of the parties is either expressed or necessarily implied. 
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8. When a guaranty is expressed to be in consideration of one dollar paid to the 
guarantor by the guarantee, the receipt of which is therein acknowledged, it is not an 
unaccepted proposal, requiring notice of acceptance to bind the guarantor, but without 
such notice becomes binding on delivery. 

4. Where a guaranty declares that the guarantor thereby guarantees unto the guar- 
antee, unconditionally at all times, any advances, &c., to a third person, notice of demand 
of payment and the default of the debtor is waived, as well as notice of the amount of 
the advances, when made, when either or both would otherwise be required. 

5. But a failure or delay in giving such notices, if required, is no defence to an action 
upon the guaranty, unless where loss or damage has thereby accrued to the guarantor, 
and then only to the extent of the loss or damage proved. 

6. Notwithstanding the contract of guaranty is the obligation of a surety, it is to be 
construed as a mercantile instrument in furtherance of its spirit, and liberally to pro- 
mote the use and convenience of commercial intercourse. Davis v. Wells. Decided 
December, 1881. Opinion in The Reporter, Boston, Mass., Jan. 4, 1882. 


Mines and Mining. — Mining Claim. — Expenditures. — Forfeiture. — 
Relocation, — (//ead-note.) —The annual expenditures required by the Federal law 
upon a mining claim during continuance of the possessory right may be made at any time 
within the year. 

A relocation of a mining claim made prior to the time when forfeiture occurs by rea- 
son of failure to make required annual expenditures, is invalid. 

Such relocation is not validated by the original claimant’s failure to subsequently do 
the annual work within the period required. 

A peaceable entry and relocation by third parties, ow ‘the date when the premises 
have become subject to relocation, must be held paramount to a relocation made before 
such forfeiture occurred. Belk v. Meagher. Decided October, 1881. Opinion in Wash- 
ington Law Reporter, Washington, D. C., Jan. 18, 1882. 


STATE COURTS. 


CONNECTICUT. 


Principal and Agent. — Architect ordering Extra Work. — Principal not 
bound. — (Head-note.) — A builder made a written contract to furnish materials and 
build a house for defendant, according to definite plans and specifications, for a fixed 
sum of money. All materials and work were to be accepted by a certain architect, who 
was to superintend the construction. The builder, under directions of the architect, did 
extra work. Held, that the ordering of the work was beyond the scope of the architect’s 
agency, and that the defendant was not liable thereupon. 
Supreme Court of Errors. Decided 1881. 
Dec, 21, 1881. 


Starkweather v. Goodman. 
Opinion in The Reporter, Boston, Mass., 


MAINE. 

Assignment of Permit to cut Logs.— Not recorded. — Assignment of 
Interest in Suit for Damages to same. — Priority. — B., having a certain permit 
to cut and carry away hemlock logs, assigned the permit to A., to secure him for the 
lumbering supplies furnished by A. The logs while on their way to market were greatly 
damaged and destroyed by the wrongful acts of C. B. instituted a suit against C. for 
the damage thus sustained by him. While the action was pending, B. assigned it to D., 
and D, assigned to E. Judgment was in favor of the plaintiff in that action, and now 
A. brings a bill in equity against B., C., D., and E., seeking to share in that judgment to 
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the extent of his claim against B. for supplies. It appeared that the assignment of the 
permit to A. had not been recorded as a mortgage, and that the assignment of the suit 
to D. and to E. was in each case for a valuable consideration. //e/d, that the plaintiff’s 
claim could not be sustained. D. and E., as the purchasers of a suit pending to recover 
damages for the destruction of property, should be considered to be in no worse position 
than a purchaser of the property itself would be if the property were in existence, and 
they therefore are entitled to the proceeds of the suit uniucumbered by any claim arising 
from the assignment of the permit to A., that assignment, though amounting to a mort- 
gage, not being recorded. Garland v. Plummer. Supreme Judicial Court. Decided 
June 22, 1881. 72 Me., advance sheets. 


Tenant for Life.— Tenants in Common.— Assumpsit. — (Head-note.) —A 
tenant for life of an undivided portion of real estate has a right to his share of the profits 
accruing from the products of a quarry opened upon the premises. 

A tenant in common may disseise a co-tenant of the common estate. 

A tenant in common may maintain assumpsit, independently of R. S. ch. 99, § 16, 
against a co-tenant who has received from sub-tenants more than his share of the rents and 
profits of the common estate; unless the plaintiff had been disseised by such co-tenant 
when the rents and profits were received. By R.S. ch. 95, § 16, this right of recovery in 
assumpsit is extended to cases of personal occupancy, by the co-tenant, of the whole, or 
more than his proportion, of the common estate. 

A disseisee of lands cannot maintain assumpsit for rents against the disseisor. Rich- 
ardson v. Richardson. Supreme Judicial Court. Decided June 29, 1881. 72 Me., 
advance sheets. 


Contract. — Consideration.— Subscription.— Proper Parties to sue. — 
(Head-note.) — 1. After the payment of subscriptions to a joint enterprise, and charges 
incurred therein, all the subscribers become bound. 

2. A building committee of a joint enterprise to whom the subscriptions are to be 
paid, and who themselves are members of the association, are entitled to recover, as 
representatives of the association, an unpaid subscription. And the subsequent incor- 
poration of the members for the same purposes only will not prevent the committee from 
bringing suit. Carr v. Bartlett. Supreme Judicial Court. Decided 1881. Opinion in 
The Reporter, Boston, Mass., Dec. 21, 1881. 


MASSACHUSETTS. 

Lease. — Assignment. — Liability of Assignee to Assignor after Assign- 
ment by former. — In case the assignee of a lease himself assigns to another, he will 
not thereafter be liable, as assignee, to his assignor, the original lessee, who is obliged, 
in consequence of the default of those holding the lease, to pay the taxes or perform the 
other covenants entered into by the lessee in the original lease. The question is not 
affected by the failure to record the assignment made by the assignee, although the 
lease is for a term of more than seven years. Mason v. Smith. Supreme Judicial Court. 


Decided October, 1881. Abstract of opinion in The Massachusetts Law Reporter, Boston, 
Mass., Dec. 28, 1881. 


Mortgage. — Sale under Power. — Notice. — Designation of Town after 
Change of same. — The plaintiff executed to the defendant a mortgage of real estate, 
describing herself as of Malden, and the property as situated in the south part of Malden. 
Afterwards that part of Malden was incorporated as a separate town, the town of 
Everett. The mortgage provided for a sale of the property, upon publishing notice, 
“at public auction in said Malden.” A notice was published that the sale would take 
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place “on the premises described in the mortgage deed, to wit, a lot of land situated in 
the south partof Malden ;” and then follows a description of the lot by routes and bounds, 
as situated on the road leading from Chelsea to Malden, which is the same as that 
contained in the mortgage itself. The notice gave the date of the mortgage, and refers 
to the book and page in the registry where it is recorded. The sale took place on the 
premises. Held, upon bill in equity to set aside the sale, that the notice was sufficient, 
and the sale made at a place authorized by the mortgage. Colcord v. Bettinson. Supreme 


Judicial Court. Decided Dec. 23, 1881. — Boston Daily Advertiser, Boston, Mass., Dec. 
24, 1881. 


Will. — Power of Appointment well executed by General Devise.—A 
testatrix at the time of her death was the owner of real and personal property in her 
own right, and was the beneficiary for life of a certain trust fund, consisting of real and 
personal property, as to which she had a power of appointment by will. She provided 
by her will as follows: “I devise and bequeath all the real and personal estate, to which 
I shall be entitled in law or equity at the time of my decease, unto my husband,” &c. 
Held, that the power of appointment was well executed. Sewall v. Wilmer. Supreme 


Judicial Court. Decided Jan. 6, 1882.— Boston Daily Advertiser, Boston, Mass., Jan, 7, 
1882. 


Statute. — Construction of. — Retroactive Effect. — Travelling on Lord's 
Day. —Necessity or Charity.— The statute of 1877, ch. 232, providing that the 
provisions of the general statute “ prohibiting travelling on the Lord’s day shall not 
constitute a defence to an action against a common carrier of passengers, for any tort or 
injury suffered by a person so travelling,” does not apply to actions brought after it 
went into effect to recover damages for injuries received before its enactment, as there is 
no express provision that the statute shall have a retroactive effect. 

It appeared from the evidence that the plaintiff, a travelling insurance agent, had 
heard from a sister temporarily residing in Minnesota that she was sick and desired to 
be carried home to Philadelphia, that he had written to her to see what arrangements 
she could make to be taken home that might save him from leaving his business, and 
that he expected an answer to his letter to reach Boston, where the office of the general 
agent of his company was located, about July 21. He travelled, however, on his insurance 
business until August 5. He expected to arrive in Boston that evening, but missed a 
connection of trains. To hasten matters, he took passage on a freight train the follow- 
ing day, which was Sunday, and on that journey he received the injuries complained of. 
Held, that under these circumstances there was no evidence on which a jury would be 
justified in finding that the plaintiff was travelling from necessity or charity, within the 
meaning of the provision of the General Statutes excepting such cases from its prohibi- 
tion. Bucher v. Fitchburg R. R. Co. Supreme Judicial Court. Decided November, 


1881. Abstract of Opinion in Zhe Massachusetts Law Reporter, Boston, Mass., Jan. 
11, 1882. 


Taxes.— Domicile. —JIn an action to recover the amount of a tax alleged to 
have been paid under protest, it appeared that the plaintiff, « resident of Boston, in June, 
1876, closed his house, and with his family sailed for Europe, with the purpose, among 
other things, of educating his son abroad. His house was afterwards leased. In June, 
1879, the plaintiff and his family returned to this country, and went to Waterford, Con- 
necticut, where they lived until November in a house which they hired. Then they 
returned to Boston, the lease of their Boston house having expired. The plaintiff 
testified that when he left Boston he formed the intention of not returning to Boston as & 
resident, and decided in the fall of 1876 to make Waterford his place of residence. Held, 
that there was not sufficient evidence to justify the jury in finding that the plaintiff had 
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lost his domicile in Boston on May 1, 1877, when the tax sought to be recovered was 
assessed. Borland v. City of Boston. Supreme Judicial Court. Decided Jan. 4, 1882. 
— Boston Daily Advertiser, Boston, Mass., Jan. 5, 1882. 


MICHIGAN. 


Divorce. — Cruelty. — Communication of Venereal Disease. — Existence 
of Disease not sufficient to prove that it was communicated by Husband. 
— (Head-note.) — The communication of a venereal disease by a husband to his wife may 
be such extreme cruelty as to justify a divorce on her application. 

The fact that a wife whose chastity is unsuspected is found to have a venereal disease 
is not sufficient evidence that the disease was communicated to her by her husband. 
Holthoefer v. Holthoefer. Supreme Court. Jan. 5, 1882. — Zhe Northwestern Reporter, 
St. Paul, Minn., Jan. 21, 1882. 


Railroad Company. — Passenger.— Duty as to getting on Proper 
Train. — Conductors expelling Passenger wrongfully on Train. — Rail- 
road's Right to regulate stopping of Trains. — (//cad-note.) — Railway passen- 
gers have a right to rely, until differently informed, on the information received by them 
from ticket agents in answer to their inquiries as to the stoppages of trains. But they 
must not disregard reasonable means of information. 

Where a railway passenger is not in fault in starting on a particular train, he has a 
right of action against the company for damages arising from its refusal or failure to 
take him to his destination as agreed through its ticket agent. But whatever his remedy, 
he has no right, without paying additional fare, to stay on the train after he is notified 
by the conductor that it will not stop there, and the additional exaction will be an ele- 
ment of the damages to which he may be entitled. 

A railway conductor cannot be required by a passenger to deviate from his train rules 
on the latter’s statement of an alleged agreement with the company conflicting there- 
with. 

Every one is bound to know that a railway conductor has no general power to run 
his train except in conformity to the schedule. 

A passenger wrongfully on a railway train can recover no damages for his removal 
and exclusion therefrom except for needless violence. He cannot complain of an in- 
dignity which it was his duty to avoid, and which he was bound to expect. 

A railway company has power, subject to liability for damages for any breach of 
contract involved, to determine for itself what trains shall stop at particular places. 
Lake Shore § Michigan Southern R. Co. vy. Pierce. Supreme Court. Jan. 5, 1882.— 
The Northwestern Reporter, St. Paul, Minn., Jan. 21, 1882. 


MINNESOTA. 


Eminent Domain. — Interrupting Flow of Surface Water. — Damages 
in Condemnation Proceedings. — If the construction of a railroad across a farm 
lessens its value by preventing the flow of surface water from one part of the farm to 
another, this is a proper element to be taken into consideration in fixing the amount of 
compensation to which the owner is entitled. The rules of law governing the rights of 
adjacent owners, as to the flow of surface-water from the land of one on to the land of the 
other, have no application to such a case. 

It is incumbent upon an appellant to show error prejudicial to himself; and as it 
does not appear in this case whether the interruption of the flow of surface water com- 
plained of consisted in preventing its flow from the land of an adjacent owner upon 
premises of respondent, or in preventing its flow from one part of defendant’s farm to 
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another part, it will be presumed that the court below was correct, under the facts of the 
case, in instructing the jury that if the construction of the railroad interfered with the 
flow of surface water in such a way as to depreciate the value of the farm, they had a 
right to take it into consideration. Pfleger v. Hastings § Dakota Railroad. Supreme 
Court. Dec. 23, 1881. — Lhe Northwestern Reporter, St. Paul, Minn., Jan. 7, 1882. 


Warranty, Oral. — False Reading of Written Agreement. — Harvester. 
— Damages for Breach of Warranty. — This is an action for breach of a war. 
ranty alleged to have been made by defendants upon the sale of a Marsh harvester to 
plaintiff. 

Defendants insisted that the warranty was in writing ; plaintiff, that it was oral. Plain- 
tiff claimed, and introduced evidence to show, that, after the making of the oral warranty, 
defendants’ agents handed him a paper, which defendants contend was the only war- 
ranty; that he (plaintiff) could not read it (as it was written in a language foreign to 
him), but that the agent told him that it was the same as the oral warranty, and that 
this was not true. 

Held, that if the facts are as thus claimed: by plaintiff, it is competent for him to 
show them, and thereupon maintain his action for the breach of the oral warranty. 

The damages which one party to a contract ought to recover in respect of a breach 
of it by the other are such as either arise naturally — that is, in the usual course of 
things — from the breach itself, or such as may reasonably be supposed to have been 
contemplated by the parties, when making the contract, as a probable result of the 
breach. 

Under the first branch of the rule the damages in case of a sale and warranty of a 
harvester are the difference between the value of the harvester as it was and its value if it 
had been as warranted. In order to charge the seller with the loss of the buyer’s crops, 
under the second branch of the rule, the warranty should have been made under such 
circumstances and upon such a state of facts that it may reasonably be supposed to have 
been contemplated by the parties, when making the contract, that if the warranty was 
not true the loss would probably follow in consequence of its falsity. 

If such circumstances and state of facts are relied upon, they must be pleaded and 
proved. 

The fact that the buyer of a warranted article gives his note for it, which has not 
been paid when he brings his action upon the warranty, does not affect the extent of his 
damage. Neither is the sum which the buyer is entitled to recover for breach of war- 
ranty limited by the price which he paid, or agreed to pay, for the article warranted. 
Frohreich v. Gammon. Supreme Court. Dec. 19, 1881. — The Northwestern Reporter, 
St. Paul, Minn., Jan. 7, 1882. 

NEW YORK. 


Mortgage. — Priority. — Defendants sold certain property to one P., under a 
contract by which P., inter alia, was to give a bond and mortgage on the property at 
one and two years for $6,500, and pay about $3,200 in cash. The vendor instead of cash 
took P.’s notes at two and three months, secured by another mortgage on the prem- 
ises. Both mortgages were recorded at the same moment. P., not being able to meet 
the notes, made an arrangement with plaintiff, after informing him of the facts, by which 
the latter was to take the notes and the collateral mortgage at a discount of ten per cent 
together with other collateral security, and extend payment of the debt. This was car- 
ried out, and the notes and mortgage transferred to plaintiff. J//eld, that the two 
mortgages were concurrent, neither intended to have any preference over the other; that 
under the circumstances it was not unjust or inequitable that they should be paid pro 


rata, Granger v. Crouch. Court of Appeals. Oct. 25, 1881.—New York Weekly 
Digest, New York, N. Y., Jan. 27, 1882. 
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Railroad Company. — Evidence. — Negligence. — Cross-examination as 
to Relationship of Witness. — Trial.— Charge to Jury.— The removal of tres- 
passers from the cars is within the implied authority of the company’s servants on the 
train, and the fact that they acted illegally in removing a party while the train was in 
motion does not exonerate the company. 

A question on cross-examination of a witness for defendant as to his relationship 
with an officer of defendant is admissible in the discretion of the judge. 

A statement by the judge in his charge that plaintiff was “a very intelligent and, I 
think, truthful youth, —I mean so far as a desire to tell the truth is concerned,” is not 
erroneous ; that he did not thereby take the question of plaintiff’s credibility from the 
jury. Hoffman v. C. H.R. R.R. Co. Court of Appeals. Nov. 22, 1881. — 
New York Weekly Digest, New York, N. Y., Jan. 13, 1882. 


Sale. — Delivery. — Condition. — Plaintiffs, through a broker, sold a quantity 
of corn to A., B., & Co., defendants’ vendors, payment to be cash. According to a 
former course of dealing between them, such payment was to be made on the Wednes- 
day or Saturday succeeding delivery. The corn was delivered on boats designated by 
A., B., & Co., and ships’ receipts delivered to plaintiffs, who refused to deliver them to 
A., B., & Co. without positive assurance of prompt payment. On receiving such assur- 
ance, one of the plaintiffs delivered such receipts with bills for the corn, headed with a 
condition that the goods billed should not be deemed delivered, nor the title passed, 
until paid for. It did not appear that any reference or allusion was made to these head- 
ings, or anything said at the time attaching a condition to the delivery. Held, that the 
delivery of the receipts on a promise to pay was presumptive evidence of an absolute 
delivery and giving credit for the price; that while the referee might properly have 
found that the delivery was intended to be subject to the terms of the headings on the 
bills, he was not bound to do so, and it could not be said that there was no evidence 
wkich may sustain his conclusion that the delivery was absolute. Parker v. Bazter. 
Court of Appeals. Nov. 22, 1881.— New York Weekly Digest, New York, N. Y., Jan. 
27, 1882, 


Mortgage of Interest in Partnership Assets.— Foreclosure. — Notice 
by Record. — ( Head-note.) — The registry of a conveyance of an equitable title is not 
notice to a purchaser of the legal title from a person who appears by the record to be the 
real owner. 

B., a member of a firm, mortgaged his interest in the firm property, real and per- 
sonal, to plaintiff, without the knowledge of his partners. The title to the real estate 
was in another partner, who afterwards conveyed the same to a corporation of which 
all the members of the firm were stockholders, and B. was a director. In an action to 
foreclose, — Held, that the recording of the mortgage was not constructive notice to the 
other members of the firm, nor to the corporation; that, assuming that the company 
was chargeable with B.’s knowledge of the mortgage, the notice thereof did not invali- 
date the transfer of the property or create any equity against defendants or the firm 
assets; that plaintiff's lien attached to the stock issued to B., and he could have enforced 
it while the stock remained in B.’s hands, and that neither the other partners nor the 
corporation were bound to see to the application of the stock. Tarbell v. West. Court 
of Appeals. Oct. 11, 1881.—New York Weekly Digest, New York, N. Y., Jan. 13, 
1882. 


Nuisance.— Water on Sidewalk. — (Head-note.) — A conductor designed to 
carry water from a roof to the ground, when constructed with due care and proper 
precaution, is not in itself unlawful so that it can be deemed a nuisance, even if its 
mouth is towards the sidewalk and it discharges upon it. 
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When the water is upon the sidewalk and is frozen, and is permitted to remain, it 
may subject the municipality to an action for an omission of duty. 

Plaintiff's grantor built two houses with a leader from the roof of a piazza over both. 
Plaintiff purchased one house and altered the piazza so that no water ran from it to the 
leader, but was led through another pipe. In an action to recover for injuries received 
from falling on ice collected on the sidewalk, — Held, that the most that could be said is 
that defendant did not tear up or remove the leader, and that he would not be liable 
for its continuance unless requested to abate it. Wenzlick v. McCotter. Court of Ap. 
peals. Nov. 22, 1881. — New York Weekly Digest, New York, N. Y., Jan. 13, 1882. 


Bills and Notes. — Accommodation.— Bona Fide Holder. — Defendant 
made two accommodation notes, but without restriction as to their use. They were 
transferred by the payee to plaintiff on the last day of grace, during banking hours, as 
collateral security for an indebtedness of the payee, and to be applied thereon. It did 
not appear that they had been diverted from the purpose intended. Held, that plaintiff 
was a bona fide holder for value, and that the notes were transferred before maturity. 
The Continental Bank vy. Townsend. Court of Appeals. Nov. 22, 1881.— New York 
Weekly Digest, New York, N. Y., Jan. 6, 1882. 


Bills and Notes. — Negotiable Paper. — Consideration. — Plaintiff made an 
oral agreement with one W., in 1875, to carry his indebtedness for one year, he to 
give short paper with indorsers, which plaintiff was to renew as it fell due. During the 
year defendant indorsed a note to renew a part of the prior paper. On receiving this 
note plaintiff cancelled the prior paper and extended payment of the debt. Held, that 
there was a sufficient consideration for said indorsement ; that plaintiff could have sued 
the prior paper when it fell due, and that the agreement to extend would have con- 
stituted no defence to an action on the notes falling due within the year. 

The note in suit was indorsed to take up the aforesaid note. Held, that as defendant 
knew for what purpose the note was to be used, it was immaterial on the question of 
consideration at whose request the indorsement was made. The National Bank of 
Gloversville vy. Place. Court of Appeals. Oct. 25, 1881.— New York Weekly Digest, 
New York, N. Y., Jan. 20, 1882. 


Admiralty. —Charter-party. — Usage. —Freight.— Master's Authority.— 
Duress. — Plaintiff chartered a vessel to go from Charleston to Liverpool or Havre. 
By the charter-party he was entitled to the freight earned, and any difference was to be 
settled before the vessel sailed. The bill in suit was given by the master in Charleston 
as for the difference due plaintiff; being obtained by plaintiff on the assumption that the 
vessel was chargeable on the gross weight of freight, while by the usage of Liverpool 
freight is collectible only on the net weight of cotton delivered. Payment was made on 
the latter basis. In an action to recover the balance, — Held, that the charter-party 
should be held to have been framed in reference to the usage at Liverpool. 

The bill in suit was delivered on condition that the parties should abide the decision 
of the United States court in a similar case. Held, that this was in effect an arbitra- 
tion, and was not within the authority of the master. 

The master testified that plaintiff refused to clear the vessel unless the draft and 
agreement were signed. J/eld, that it was error for the court to retuse to charge that 
if the jury believed the master’s testimony, and that there was no way for him to leave 
port without plaintiff's consent, plaintiff's refusal to allow the vessel to leave constituted 
duress. McPherson v. Cox. Court of Appeals. Oct. 25, 1881.— New York Weekly 
Digest, New York, N. Y., Jan. 20, 1882. 
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PENNSYLVANIA. 


Gas Company.—Liability of.— Defective Pipe.—(Head-note.)—A gas 
company is liable for gas escaping from a defective pipe into the sewer and causing 
damage by an explosion. The Oil City Gas Co. v. Robinson. Supreme Court. Nov. 7, 
1881. — The Legal Intelligencer, Philadelphia, Pa., Jan. 6, 1882. 


Trustee. — Money placed in Lawyer's Hands for Investment. — (Head- 
note.) — Plaintiff placed money in a lawyer’s hands for investment, with an understand. 
ing or agreement that until he could find a satisfactory mortgage he should pay interest 
thereon. Held, that plaintiff could not hold him as a trustee, nor follow his deposit in 
the bank as trust money. Pittsburg Bank of Commerce v. McMurray. Supreme Court. 
Oct. 24, 1881. — The Legal Intelligencer, Philadelphia, Pa., Jan. 13, 1882. 


Lunatic. — Liability for Commercial Paper. — Review. — (Head-note.) — 
When a lunatic has received the full consideration for his contract, and it has been 
entered into by the other party without knowledge of his infirmity, he is liable. So 
long as the contract remains executory, as respects the consideration, it cannot be 
enforced ; and, in a suit upon it, it is immaterial whether the plaintiff had notice of the 
insanity. 

Commercial paper made by a lunatic is not valid, even in the hands of a bona fide 
holder, beyond the amount actually received by the maker; the holder of such a note 
being in no better position than the payee. If the note is made or indorsed purely for 
accommodation, there can be no recovery at all. 

The decision of the court, acting, by agreement of the parties, in the place of triors, 
to determine the questions of fact raised by a juror being challenged to the favor, is not 


reviewable. Wirebach v. Bank of Easton. Supreme Court. May 2, 1881.— The Legal 
Intelligencer, Philadelphia, Pa., Jan. 13, 1882. 


VERMONT. 


Contempt of Court.—Suitor from another State sued by Defendant. — 
The petitioner had pending in Rutland County a suit, and came into this State from 
New York for the sole purpose of testifying therein, and was a material witness, and as 
such, and as party plaintiff in interest (though the action was in another’s name), was 
in attendance at the trial. Within twenty minutes after the petitioner left the court- 
room the petitionee caused a process of summons to be served on him, in a suit in his 
favor against the petitioner, returnable before a justice of the peace in Windsor County, 
demanding $200 damages, — substantially the same claim which he had pleaded in 
defence to the plaintiff's suit against him. Held, that it was a contempt of court, and 
adjudged that, unless the petitionee discontinue his suit at once, he be committed. In 
re Healey. Supreme Court. Decided 1881.— The Reporter, Boston, Mass., Jan. 4, 
1882. 


Bills and Notes. — Admissibility of Parol Evidence. — (Head-note.) — 
Parol evidence is admissible to show the true relations of the parties to negotiable paper, 
as between themselves, where, in the absence of such proof, the law would infer a 
different relation. Graves v. Johnson. Supreme Court of Errors. Decided 1881. 
Opinion in The Reporter, Boston, Mass.,Jan. 11, 1882. 


WISCONSIN. 
Railroad Company.— Negligence.— Contributory Negligence. — De- 
tective riding on Hand-car. — (Head-note.) — 1. Plaintiff, having been at divers 
times employed by defendant as a detective in cases of property stolen from its cars, 
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was requested by defendant’s agent, duly authorized for that purpose, to go from one 
station on defendant’s road to another, to aid in discovering persons who had stolen 
property from defendant’s cars at the latter station; and the means of conveyance fur- 
nished by defendant was a hand-car. Held, that defendant was liable for any injury to 
plaintiff while riding upon said car, caused either by the unfitness of such means of con- 
veyance or by any negligence of defendant’s servants in running the same, or by care- 
lessly running it at a dangerous rate of speed. 

2. The complaint avers that plank had been negligently placed at a highway crossing, 
between the iron rails of defendant’s road, so that, instead of lying level with the grade, 
they were loose, warped, and sticking up for four or five inches, so as to injure plaintiff 
by hitting his heels as he was riding on the car. Held, that the court cannot say, as 
matter of law, that this does not show a defect in the road constituting actionable 
negligence. 

3. The complaint alleges that plaintiff, in sitting upon the hind end of the hand-car, 
with his feet hanging down, acted upon the advice of the person in charge of the car, and 
without being aware of the danger of the position. Held, on demurrer, that this does 
not show contributory negligence. Pool v. Chicago, §c. Railroad. Supreme Court. 
Dec. 13, 1881. —The Northwestern Reporter, St. Paul, Minn., Jan. 7, 1882. 


Evidence. — Witnesses.— Attorneys as Witnesses.— Waiver of Ex. 
emption. — Erroneous Instruction. — (Head-note.) —1. Any party to an action 
is entitled to the testimony of any person who is cognizant of facts material to his case, 
and the witness is not to be discredited merely because he is engaged in some particu- 
lar lawful avocation. 

2. The four witnesses called by the appellants to establish a material fact in this case 
were all attorneys-at-law. One of them was one of their attorneys of record; but, when 


it was determined that his testimony was material to his clients, the defence of the action 
on the trial was intrusted to another member of the bar, not theretofore concerned in the 
case. Two others had been clerks in the office of the appellants’ attorneys during the 
transactions out of which the action arose, but were not attorneys in the case; and 
the fourth was attorney for a party whose interests were adverse to those of the appel- 
lants. The court, in charging the jury, remarked that he “did not know that any court 
had ever decided that a lawyer cannot tell the truth, but the courts have always dep- 
recated the fact of attorneys being witnesses in a case.” He then added other remarks, 
from which the jury might naturally infer that the several attorneys who had testified 
for appellants had acted unprofessionally in so doing. He/d, misleading and erroneous. 

3. In replevin, where the sole question of fact was whether the respondent had 
pledged the goods to the appellants, and thereby waived his right to them as exempt from 
execution, an instruction that, if respondent had not made “a fair, square, deliberate 
waiver, understanding fully the pledging in the law of this property,” he could recover, — 
Held, misleading and erroneous. Connolly v. Straw. Supreme Court. Dec. 13, 1881.— 
The Northwestern Reporter, St. Paul, Minn., Jan. 7, 1882. 


ENGLAND. 


Railway Company. — Reduced Rate. — Conditions. — ‘‘ Detention.” — 
Wrongful Refusal to deliver at End of Transit. — Mistake as to whether 
Carriage was paid. — ( /Zead-note.) — The plaintiff delivered cattle, carriage prepaid, to 
the defendant railway company for carriage, on the terms of signed conditions, whereby, 
in consideration of an alternative reduced rate, it was agreed that the company “ were 
not to be liable in respect of any loss or detention of, or injury to, the said animals, or 
any of: them, in the receiving, forwarding, or delivery thereof, except upon proof that 
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such loss, detention, or injury arose from the wilful misconduct of the company or its 
servants.” 

The cattle were carried ; but, on application made for them by the plaintiff, the de- 
fendants, in consequence of their clerk having negligently omitted to enter the cattle on 
the consignment note as “ carriage paid,” refused to deliver them, and alleged that the 
carriage was not paid. The cattle were kept exposed to the weather until the next 
day, when, the mistake having been ascertained, they were delivered. They were dam- 
aged by the exposure. In an action for damages by reason of wrongful detention and 
negligence, — Held, that the withholding of the cattle, under a groundless claim to 
retain them, at the end of the transit was not “detention ” within the conditions, and the 
company were therefore liable. Gordon v. The Great Western Railway Company, L. R. 
8 Q. B. D. 44. 


Criminal Law. — Inflicting Grievous Bodily Harm. — Malice. — 24 & 25 
Vict. ch. 100, § 20. — ( Head-note.) —Shortly before the conclusion of a performance 
at a theatre, M., with the intention and with the result of causing terror in the minds of 
persons leaving the theatre, put out the gas-lights on a staircase which a large number 
of such persons had to descend in order to leave the theatre; and he also, with the in- 
tention and with the result of obstructing the exit, placed an iron bar across the door- 
way through which they had, in leaving, to pass. 

Upon the lights being thus extinguished a panic seized a large portion of the 
audience, and they rushed in fright down the staircase, forcing those in front against 
the iron bar. By reason of the pressure and struggling of the crowd thus created on the 
staircase several of the audience were thrown down or otherwise severely injured, and 
amongst them A. and B. On proof of these facts the jury convicted M. of unlawfully 
and maliciously inflicting grievous bodily harm upon A. and B. Hed, that M. was 
rightly convicted. The Queen v. Martin, L. R. 8 Q. B. D. 


Trespass. — Nuisance. — Reversioner.— Injury to Reversion. — Per- 
manent Nuisance. — Right to sue. — (Head-note.) — A reversioner, who is not 
personally in possession of land, cannot bring an action of trespass in respect of the 
land. 

A reversioner, who is not personally in possession of land, cannot bring an action 
on the case in respect of acts causing a nuisance to the land and to the persons in occu- 
pation, unless it is proved either that there is actual injury to the reversion, or else that 
the nuisance is of so permanent a nature that injury to the reversion will be necessarily 
implied. 

The owner of land adjoining a cottage which belonged to another person, but was 
in the occupation of another person as a weekly tenant, built a brick wall and 
erected a hoarding in front of windows of the cottage, which had not become ancient 
lights, and on land which was assumed to belong to tlie owner of the cottage. The 
hoarding was so erected as to canse unpleasant noises and disturb the rest of the per- 
sons inhabiting the cottage. Held, that the reversioner was not entitled to sue alone for 
trespass. Held, also, that the reversioner was not entitled to sue alone in respect of the 
nuisance, since no actual injury to the reversion was proved, and the nuisance was not 
so permanent as to be necessarily injurious thereto. Cooper v. Crabtree. — 45 Law Times 
Reports, x. 8. 587. 


Admiralty. — Salvage. — Derelict. — Volunteers. — Ineffectual Efforts. — 
Abandonment. —( Head-note.) — Where volunteers navigate a derelict for a time, and 
on falling in with another vessel abandon her, they are not entitled to salvage award. 
The Kileena. — 45 Law Times Reports, x. 8. 621. 
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Admiralty. — Collision. — Regulations for preventing Collisions at 
Sea, Art. 12.— Mechanical Fog-horn.— Necessary Departure. — Acci- 
dent to Mechanical Fog-horn. — Where the mechanical fog-horn of a sailing ship 
breaks down, and a mouth-horn is made use of in its place, the departure from art. 
12 of the Regulations is necessary, and the vessel is not to blame. The Chilian. —45 
Law Times Reports, x. 8. 623. 


Will. — Annuity.— Donation. — Power. — Creation and Exercise of. ~ 
Residuary Gift.— Excepted Property.— A gift of an annuity to A. for life, and 
afterwards to B., operates to give B. the annuity for his life only, and not in perpetuity. 

E. B., by her will, gave her sister C. H. for life an annuity of £50, charged on and 
payable out of the rental of a certain wharf; and if she predeceased testatrix, or should 
she survive her, then from her death testatrix gave the said annuity to her daughter 
S. A. B. for life; and if she predeceased testatrix, or should she survive her, then from 
her death; then testatrix gave the said annuity to L. O. B., daughter of S. A. B., for 
life ; and if L. O. B., after having commenced to receive the annuity, should die before 
the end of the term for which the wharf was lét, then the executors were directed to 
continue to pay the said annuity out of the rental thereof to the then surviving children 
of testatrix’s said granddaughter in equal shares and proportions; and in the event of 
there being then or at any future time no such surviving children of her said grand- 
daughter, then the testatrix directed her executors to pay the said annuity out of the 
aforesaid rental to the surviving children of S. A. B. in equal shares and proportions. 
L. O. B. survived E. B., and died, childless, in the lifetime of S. A. B. and C. H., and 
S. A. B. died in the lifetime of C. H., leaving children. 

Held, that the children of 8. A. B. who survived C. H. took the annuity in equal 
shares as tenants in common, for their respective lives only and not in perpetuity. 

A power of appointment is badly created where it is possible that the exact composi- 
tion of the class of persons among whom appointment is to be made may not be ascer- 
tained until after the period fixed by the rule against perpetuities, even though the 
extreme limits of the class must be ascertained within that period. 

E. B., by her said will, after giving the annuity above mentioned and certain other 
annuities, out of the rental of the wharf, and directing the surplus rental to be accumu- 
lated for the purpose of paying off two mortgages upon the wharf, directed her 
executors that after payment of the annuities and discharge of the mortgages they were 
to sell the wharf and divide the proceeds among such of her grandchildren as might 
then be surviving, and in such proportions as C. H. might by her will appoint. 

Held, that since the annuities and mortgages might not be finally paid off until after 
the period fixed by the rule against perpetuities, and the class of grandchildren among 
whom C. H. was to appoint would not be ascertained till that event had happened, the 
power of appointment was badly created, though all the grandchildren must be born 
within the prescribed period. 

A power of appointment among a class cannot be well exercised at a time when, 
though all the persons included in the class are known, it is uncertain whether they will, 
in fact, be included in it. 

C. H. purported to exercise by will the power of appointment given her by E. B.’s 
will, before the annuities and mortgages were satisfied, and therefore before the class of 
grandchildren was finally ascertained, though the extreme limits of the class were 
ascertained. 

Held, that the power was badly exercised. 

A general residuary gift carries with it every legacy which fails to take effect, unless 


the testator has shown an intention that property which he has excepted from the residue 
is never to fall into it. 


4 

\ 

q 

YUM 


NOTES OF CASES. 279 


E. B., by her said will, bequeathed to C. H. all her personal property, with the excep- 
tion of her wharf above mentioned, upon which she charged the annuities above men- 
tioned, and which she directed should be dealt with as above stated. 

Held, that E. B. had treated the wharf as part of her own personal property, and 
had shown no intention consistent with its falling into the residue ; and that, after satis- 
faction of the annuities and mortgages, it passed to C. H. under the residuary gift. Re 
Blight ; Blight v. Hartwoll. —45 Law Times Reports, x. 8. 524. 


Trust.— Breach of Trust.— Order to make good Defalcations. — No En- 
forcement. — Lapse of Time. — Stale Demand. — Claim of Cestui que Trust, 
— Under the will of J. C., who died in 1836, J. B. C. and H. C. were trustees of certain 
new £3 per cent annuities. On four separate occasions — in 1843, 1845, 1846, and 1847 
— parts of these annuities, amounting in all to £4,100 annuities, were sold by J. B. C., 
and the proceeds applied to his use, with the consent of H. C., who thereupon became 
responsible for a breach of trust. In 1849 this transaction came to the knowledge of the 
cestui que trust under the will. In 1856 new trustees were appointed in the place of 
J. B. C. and H. C. by an order of the Court of Chancery, which contained the usual 
vesting directions. In 1858 a suit was begun by the cestui que trust against the old and 
new trustees and other necessary parties for the administration of the trusts of the will 
and the recovery of the sums due in respect of the breaches of trust. Judgment was 
given in 1859, and certain inquiries were directed, in answer to which the chief clerk 
certified in July, 1860, that the amount misapplied was £4,100 new £3 per cents. By an 
order made in November, 1860, H. C. was ordered within six months to transfer £4,100 
new £3 per cents into court. This order was not obeyed. An order for attachment 
was obtained in 1861, and H. C. went abroad. Her residence was, however, discover- 
able, for service of subsequent proceedings was effected on her by substitution in 1862, 
and in 1863 she was represented by counsel at the hearing of the suit on further considera- 
tion. On that occasion, in December, 1863, it was ordered that certain sums coming to 
H. C. out of the trust estate should be applied to making good the defalcations. Further 
orders were made in the suit in 1866 and 1871], but on none of these occasions down to the 
death of H. C. in April, 1880, was any proceeding taken to enforce the order of November, 
1860, against H. C. personally, although in 1870 she had returned to this country, and 
had from that time down to her death continued, to the knowledge of the cestui que 
trust and the trustees under the will of J. C., to reside in the neighborhood of London, 
where she was frequently visited by them. On the 14th May, 1880, an action was 
commenced by the survivor of the new trustees of the will of J. C. against the executors 
and trustees of the will of H. C., for the administration of H. C.’s estate and the recovery 
of the amounts due to the estate of J. C. in respect of the breaches of trust. Fry, J., was 
of opinion that H. C., having been discoverable since July, 1860, the date when the 
defalcations were ascertained, and having been resident, to the knowledge of the parties 
interested, within the jurisdiction since 1870, the action was brought to enforce a stale 
demand, and must, on equitable principles, be dismissed on that ground. Held (revers- 
ing the decision of Fry, J.), that any claim which the parties interested in the trust 
estate, whether as trustees or cestui que trust, ever had against H. C. was not barred by 
the Statute of Limitations before the present action was commenced, the recognized 
doctrine of equity being that as between the trustee and the cestui que trust no time 
would operate as a bar to the equitable claim of the latter in respect of a breach of an 
express trust ; and having regard to the nature of the breach of trust committed by H. C. 
and the subsequent conduct of the parties interested in asserting any claim in respect 
thereof, there had not been such an amount of acquiescence and laches on the part of 
the parties interested as to make it inequitable that relief should be given to them m the 
present action. The order of the court below would be discharged, and in lieu thereof 
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an order made for the administration of the estate of H.C. in the form usually adopted 
in creditors’ actions. Re Cross; Harston y. Tenison. Court of Appeal. Lorp Core. 
R1DGE, C. J., and Hannen, LJJ. Jan. 16, 1882.—The Law Times, Lon- 
don, Jan. 21, 1882. 


Attorney. — Partnership.—Sale by the Court.— Deposit received by 
Auctioneer.— Payment into Court by Solicitors, to Party having Con- 
duct of Sale. — Ordinary Business of a Solicitor. — Misappropriation. — 
Liability of Innocent Partners. — The practice of the solicitors to the party hav- 
ing the conduct of a sale, to pay the deposits into court for the auctioneer, is within the 
ordinary business of a solicitor. An auctioneer sent the deposit received on a sale to the 
solicitors of the plaintiff, who had conduct of the sale, to be paid into court. This deposit 
was received by one of the members of the firm, and misappropriated. A question 
being raised whether the auctioneer should not himseif have paid this deposit into court, 
and whether he was not therefore liable to pay it over again, — Held (affirming the 
decision of Bacon, V. C.), that the receipt and payment into court of the auctioneer’s 
deposit was within the ordinary business of the’solicitors to the party having the conduct 
of the sale, and that the innocent members of the firm were liable for the defalcations of 
their partner. Biggs v. Bree. Court of Appeal. Jessev, M. R., Brerr and Ho.ker, 
L.JJ. Jan. 18, 1882.— The Law Times, London, Jan. 21, 1882. 


Husband and Wife. — Restraint upon Anticipation. — Separate Use. — 
Gift of Share of Mixed Residue.— A testatrix devised and bequeathed all her 
real and personal estate to trustees upon trust to sell, collect, and convert into money 
all such parts of her property as should not consist of money, and to invest all other 
moneys forming part of her personal estate as therein mentioned, and to stand pos- 


sessed of the said stocks, funds, and securities in trust for such her child or children as, 
being male, attained twenty-one years, or being female, attained that age or married 
under that age with the consent of their guardian, in equal shares. The will contained 
a declaration that the share or shares aforesaid of any female should be for her sole and 
separate use without power of anticipation. Two of her daughters, who were married 
women, claimed to have their shares of the said real and residuary personal estate, or the 
proceeds of sale thereof, immediately paid or transferred to them upon their respective 
separate receipts ; but the trustees, having regard to the restraint on anticipation, declined 
to part with any of the corpus. For the daughters it was contended, on the authority 
of Croughton’s Trust, L. Rep. 8 Ch. Div. 460, that the gift was part of the corpus of the 
residue, in other words, of a sum of money. Held, that it was a gift of an income-pro- 
ducing fund, and that the married daughters were not entitled to have any part of the 
corpus transferred to them. Re Benton; Smithy. Smith. Chancery Division. Bacon, 
V.C. Jan. 14, 1882.— The Law Times, London, Jan. 21, 1882. 
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